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In the sixth edition of Understanding the Law, we continue to provide a text that can be
used in many different law courses. We still presume that the student lacks a prior law
course and that this text is their first instruction specifically related to law. Our focus has
been to make the text timely and current. Our goal has always been to provide a text-
book that is interesting, and even fun, as well as scholarly. Most drama is about conflict,
and nothing is more dramatic than law, the rationale and rules devised to address
conflict.

We have kept the feature we added in the fifth edition, Law around the World,
though we have reduced this to one feature per chapter. In this edition, we have added
another new feature, Morals and Ethics. In each chapter, we provide one or more exam-
ples of applications of moral and ethical principles to the issues and law raised in that
chapter. Connected with the primer on ethical perspectives contained in Chapter 1, these
features allow students using this book to maintain a connection to the moral views on
issues that are inherent in law.

We continue to use the Legal Focus feature, which provides background, examples,
cases, and problems to break up long textbook discussion of topics that become dry if
not considered with the human condition. Each Legal Focus is clearly identified in the
textbook. Some problems are also actually cases, and the case classification is used
when there is an available appellate court citation. Many Legal Focuses present issues
that are unresolved, hopefully prompting reasoned class discussion and continued atten-
tion to the resolution of important legal issues. The use of Chapter Objectives at the be-
ginning of each chapter in the fourth edition was well received and is continued. A
detailed glossary has been a feature of this text, and terms are also provided in the text
margin when first introduced. The appendix on how to brief a case has been retained to
assist those using case summaries as a critical thinking writing exercise.

SUPPLEMENTS

Instructor’s Resource CD-ROM

This CD-ROM includes the Word files for the Instructor’s Manual and the Test Bank. It
also includes selected exhibits from the text.

Electronic Instructor’'s Manual/Test Bank

The Instructor’s Manual/Test Bank continues to be written by author John McKinsey.
Each chapter of the manual provides a chapter overview, along with teaching sugges-
tions. The test bank has a minimum of 20 multiple-choice, 15 true/false, 10 fill-in, and
three essay questions. It is available on both the Instructor’s Resource CD-ROM and the
text companion website, http://www.cengage.com/blaw/carper.

Xix
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Introduction to Law

“Let reverence for the laws be breathed by every American mother to the lisping babe that
prattles on her lap; let it be taught in schools, in seminaries, and in colleges; let it be written in
primers, spelling-books, and in almanacs; let it be preached from the pulpit, proclaimed in
legislative halls, and enforced in courts of justice. And, in short, let it become the political
religion of the nation; and let the old and the young, the rich and the poor, the grave and the

gay of all sexes and tongues and colors and conditions, sacrifice unceasingly upon its altars.”
Abraham Lincoln, Address before the Young Men’s Lyceum of Springfield,
Illinois, January 1837.

LEARNING OBJECTIVES

After reading and studying this chapter, you should be able to:

D Define law while understanding the varied » Classify the law in a variety of ways including
meanings that legal concepts have across federal and state law, criminal and civil law,
society. private and public law, and procedural and

D Understand the origins of the English common substantive law.
law system and its connection to the U.S. legal D  Be able to define ethics and distinguish ethics
system. from law.

D Describe theimportantsourcesof U.S.lawand D Demonstrate familiarity with two forms of
explain how they are interrelated. ethical reasoning and the ability to use them to

D Explain the doctrine of stare decisis and consider an ethical problem.

understand how case law is related to other

\ sources of law. /

1
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2 UNIT 1 The Legal System and Basic Principles of Law

Welcome to the study of law. Understanding the Law is designed to help you recognize
opportunities and overcome obstacles in reaching your goals. When you leave college
you will find that the laws of society play an ever-increasing role in your life. As an edu-
cated member of the community, you will apply your understanding of our legal system
in voting and in actively participating in local, state, and federal issues and affairs. From
a more practical standpoint, your understanding of our legal system will help guide you
toward a happier and more financially successful life.

Family members engage with a myriad of businesses, and with government, as con-
sumers, as employees, and as active members of communities. Community leaders deal
with difficult problems such as energy and resources, neighborhood crime, traffic, home-
lessness, and environmental protection. Already, you have learned something about the
law, simply by experiencing life. For example, you know that stealing, damaging some-
one else’s property, or intentionally injuring another person is unlawful. You know that
in an automobile collision, the careless driver is held responsible, and when both drivers
are careless, they share the blame. You know that divorce creates issues of alimony, divi-
sion of family property, and financial support for children and changes in their parental
custody. You know that employers are expected to provide safe working conditions for
their employees. You know that you must conform to rules in registering for admission
to college, in driving on public highways, and in obtaining certain medicines.

From these experiences, you can probably write a reasonable definition of the law.
Perhaps you would correctly conclude that laws are rules that must be obeyed to avoid
the imposition of sanctions (legal penalties). More precisely, the dictionary declares law

,I:‘k’)\gdy of rules of to be a body of rules of conduct prescribed by controlling authority and having binding
conduct prescribed legal force." But this traditional definition of law emphasizes the static perspective of law.
by controlling au- Law is actually much more dynamic.

thority and having Consider law as continually changing, always responding to society’s need for solu-

binding legal force. tions to new and evolving issues. There are many specific, written rules, such as speed

limits. But conflicts and questions arise when those static rules get applied to unique cir-
cumstances and evolving societal values. We often explain that legal rules follow rather
than lead. For example, consider the Internet, which is challenging and changing tradi-
tional laws of privacy, free speech, and crime, as well as many rules of commerce, con-
sumerism, and international law.

It is perfectly logical for laws to change continually in response to the evolving char-
acteristics of, and the issues within, our society. That is, law changes as we change. Still,
there is a fairly firm foundation behind all law in our society: the Constitution. All law
must conform to the immutable principles of our Constitution or ultimately be dis-
carded. Thus, the laws of our society are both dynamic and predicated upon immutable
principles memorialized in our Constitution. Even within the Constitution, however, not
all principles are expressed; many are implied. For example, the much-publicized “right
of privacy,” upon which issues like abortion and interracial marriage have been decided,
does not actually appear as express words in the Constitution. The roles of the Constitu-
tion and the U.S. Supreme Court in defining the law of American society is more fully
explored in Chapter 2.

Does society change the law, or does the law change society? This “Which comes
first, the chicken or the egg?” variety of question is unanswerable. Consider that in
most states today the law requires that motorcycle riders wear helmets. This was not al-
ways true. Did this requirement change society? Or did society recognize a need
(through its representative officials) and require a change in the law? The answer to
both questions is “yes.” What is important is that, either way, our legal system and laws
are dynamic and respond to the legal issues that arise within our changing society. In a
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CHAPTER 1 Introduction to Law 3

nutshell, the study of law is the study of a moving target. Some changes are quite
immediate, as when legislatures respond to popular demands. In contrast, courts are
structured to accommodate change more slowly, at a more reflective pace.

Major societal shifts have triggered significant evolutions in the law. When William
McKinley was elected president in 1897, a great industrial revolution was well under way
in this country. Railroads were spreading from the east to the great cities in the west.
Coal was fueling the furnaces used in making steel, which in turn was used to manufac-
ture train rails. Following the invention of the gasoline engine, automobiles soon would
be mass-produced, changing the face of our nation forever. During that same period nu-
merous new laws and legal doctrines were passed or established to deal with the issues
the Industrial Revolution brought upon society.

In the twenty-first century, we are experiencing another magnificent technological
revolution, one focused on digital electronics, communication, and microtechnology. In
this modern, yet still embryonic revolution, the demands upon the legal system already
are reaching new heights of complexity. For example:

o The Internet is causing a reexamination of the principles of free speech, security,
and privacy. The Internet has forced the government of the United States as well
as its citizens and businesses to consider the laws of other countries and interna-
tional law on regular basis.

« Biotechnology is presenting our society and its legal system with momentous social
and legal issues such as genetic alteration of plant and animal life and human clon-
ing. The unique products of human intervention into the natural processes of ani-
mal and plant life can be and often are patented, thereby creating monopolization
concerns about some aspects of creation.

In addition to the technology revolution, natural forces are also creating today’s
issues. Consider the following:

« Population continues to increase, causing a multitude of social issues, and the prob-
lem is growing exponentially. Consider, for example, the intense debate over health
care, immigration policy, and energy. Additionally, our population is aging, setting
the stage for fierce competition between workers and retirees for the nation’s wealth
and benefits. “This is a revolution in waiting that will redefine society in the twenty-
first century just as baby boomers shaped social, political and economic changes in
the last half of the twentieth century.”

o Environmental issues abound, many driven by increasing competition for a worldwide
increasing thirst for and consumption of resources such as water, trees, and fossil
fuels. From global warming and energy reliability to air and water pollution, society
is facing problems it has yet to solve. Increasingly, most solutions seem to reach be-
yond the boundaries of the United States as well as the North American continent.

o The terrorist attacks of September 11, 2001, have, so far, set a tone for this century
that is security- and threat-focused. A multitude of social concerns, all with legal
consequences, have leaped to the forefront of American political debate and action.
From heightened security precautions that reduce privacy at airports, buildings, and
sporting events to the rights and treatment of citizens and noncitizens who are sus-
pected to be “terrorists,” Americans are showing that they care deeply about these
and other terrorist-related issues.

Historically, our legal system has resolved many issues presented by changing life-
styles, attitudes, and mores. But the speed at which it has done so sometimes appears
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4 UNIT 1 The Legal System and Basic Principles of Law

to be glacial to those caught up in the middle of those issues. Although technically re-
solved by law, volatile and contentious issues such as abortion, flag burning, prayer in
schools, and affirmative action are not yet fully resolved by society, which means that
legal resolution may also shift further before these issues are fully resolved.

Historical perspective sharpens our understanding of the outlook for our laws and
legal system in the early twenty-first century. It is said that if we ignore history we are
destined to repeat it. Here we are not studying history, but we must take history into
consideration in contemplating the role of law and our legal system in the early years
of the twenty-first century.

THE AMERICAN LEGAL SYSTEM IN THE
TWENTY-FIRST CENTURY

Despite the powerful issues and questions that face us in the twenty-first century, the
current political and legal environment is not unprecedented. As America was entering
the twentieth century, the Industrial Revolution, technology, and population growth were
placing tremendous strain on American society and its legal system. With the advantage
of hindsight, we now can understand the problems our legal system faced then, as well as
their solutions. Thus, with some foresight, we hope to paint a picture for you of our legal
system today.

What was our society like at the beginning of the twentieth century? Then, as now,
people necessarily relied upon the ability of their laws to respond to their needs—and
upon their legal system to oversee the process. Consider the following example of the
U.S. Supreme Court in action in the early twentieth century:

LEGAL\\FOCUS+CASE

Minnesota law provided that “All labor on Sunday cutting hair and shaving beards was a work of
is prohibited, excepting the works of necessity or  necessity. What do you suppose was the result
charity. . . .” Barber Petit was arrested, tried, and 100 years ago?

convicted of cutting hair and shaving beards in his
barbershop on Sundays. He appealed all the way to
the U.S. Supreme Court on the grounds that

Petit v. Minnesota, 177 U.S. 164, 20 S.Ct. 666 (1900).

The Court recognized the Sunday law of relaxation as “essential to the physical and
moral well-being of society.” The Court relied upon several previous court decisions to
conclude that shaving on Sunday was not a work of necessity. Barber Petit lost his ap-
peal. Most cases before the U.S. Supreme Court, then as now, were far more complex
than Petit’s case, involving commerce, taxation, admiralty, commercial transactions, wa-
ter rights, and so on. But Petit’s case tells you much about the attention given to moral
issues that, at the time, seemed tremendously important.

The primary role of women in the United States in the early 1900s was housework
and child rearing. Perhaps 20 percent of women were in the paid labor force.” Of those
women employed outside the home, the vast majority were farmhands or domestics.
Other than in the states of Utah and Colorado, women did not have the right to vote.
The Klondike Gold Rush had fueled a “Gilded Age” as the twentieth century began,
with affluence spreading throughout many American cities. Women in the upper classes
became more athletic and “outdoorsy” than before. Although still corseted, the modern
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CHAPTER 1 Introduction to Law 5

woman wore only one petticoat instead of the five previously worn. People purchased
bread in shops, freeing women from the chore of baking. Nevertheless, women as a class
were, for the most part, second class in their protection by the law. For example, upon
marriage a woman’s legal rights to property disappeared, property ownership being
vested solely in her husband.

But our law and legal system had been conceived by its founders as dynamic and, as
it turned out, up to the task of coping with the dramatic changes in the twentieth cen-
tury. The rights of women to vote and to own property independently were created un-
der law, as were many other rights to the extent that few gender distinctions exist in the
law today.

Consider some changes in our society during the twentieth century, changes that
placed extraordinary demands upon our legal system. Few people lived in the seven ter-
ritories (Alaska, Arizona, District of Columbia, Hawaii, New Mexico, Oklahoma, and the
Indian territories) in 1900, and most conveniences were found in or near the great cities.
Although on the eve of an industrial revolution and as an emerging world power, in the
early 1900s, the United States had no airplanes, no spaceships, no satellites, no television
sets—let alone HDTV sets—no video cameras, no computers, no iPods, no Internet, no
color or sound movies, no suburban malls, no cellular or cordless telephones, no micro-
wave ovens, no automatic dishwashers, no electric stoves, no trash compactors or dispo-
sals, no air conditioning, and no credit or debit cards. As for the implements of war,
there were neither nuclear weapons nor submarines with intercontinental missiles to de-
liver them. On the other hand, Thomas Edison had harnessed electricity, with the result
that the phonograph (but not stereo) and household lighting were widely available in cit-
ies. Individual transportation was by foot, horse or horse-drawn buggy, public transpor-
tation (rail and electric trolleys), and bicycle. There were only 13,824 motorcars in a
country of 76 million people with a total of only 144 miles of paved roads in the entire
United States. Mass production of automobiles was soon to follow the turn of the cen-
tury, creating a love affair between the public and its cars that has left a most significant
impact upon the entire century, including its laws. The growth of the automobile and
electricity in the twentieth century foretold the current issues surrounding the provision
of a sustainable and reliable supply of energy.

Obviously, most of today’s necessities and conveniences were not available to our
society at the beginning of the twentieth century. But neither were there federal laws pro-
hibiting discrimination on the basis of race, religion, or gender in the workplace. Racial
discrimination was alive and well at the beginning of the twentieth century. Because poll
taxes and literacy tests were preconditions to voting in many states, black Americans
were segregated and powerless under the law to do much about it. The constitutionality
of the principle of “separate but equal” facilities based on race was well established. More
than half of the century had elapsed before that doctrine was overruled in 1954 when the
U.S. Supreme Court declared that segregation was inherently unequal. Although black
Americans could not legally be excluded from juries by the turn of the century, many
states relied upon racially selective jury selection practices. The infamous “Scottsboro
Boys” case probably marks the beginning of serious changes in the law to guarantee full
participation by blacks on juries. In that 1931 case, the convictions and death penalties of
nine young black men for the rape of two white women by an all-white jury were
overruled because of discrimination in jury selection.

From the time that our Constitution was established, our legal system has steadily
accepted responsibility (jurisdiction) over an increasing variety of issues. There is a ratio-
nale that elected officials choose to avoid the tough and controversial issues that cost
them votes and leave these “no win” issues to the legal system, where the judges are
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6 UNIT 1 The Legal System and Basic Principles of Law

brave, if for no other reason than because the electorate participates less in their tenure.
Abortion is one example where only the courts could resolve the issue, even though no
express constitutional provision could be identified to support the selected result. Even
the U.S. Supreme Court could muster only a 5-4 decision, demonstrating that an issue
so controversial could be decided by only a single vote.”

In short, it is becoming increasingly important for well-informed citizens to be edu-
cated about our legal system, including the role of its judges and lawyers. Otherwise, ci-
tizens risk submission through ignorance and complacency to the latest sound bite or
“spin” that seeks voter approval. Your understanding of the increasingly important legal
system is critical over the long run, which is precisely why it is presented here.

Americans are increasingly turning to the courts to solve their problems—both pub-
lic and private. This produces a great strain upon our legal system, as evidenced by the
growth of alternative forums for dispute resolution (discussed in Chapter 4). The point
here is that the future portends significant legal costs of doing business and of protecting
consumers. These costs are indirectly reflected in the prices of products as well as in
taxes used to support courts, judges, and governmental offices charged with providing
public/legal services.

There is no reason to suspect that the demand for attorneys (that is, legal solutions)
will lessen or that their services will cost less in the twenty-first century. Lawyers enjoy
an oligarchy with the power (and willingness) to match their fees with the capabilities of
their clients to pay. Increasing demand is producing more lawyers, who participate in an
ever-wider scope of increasingly specialized tasks.

This is not to suggest that our dependence upon law, courts, and lawyers is either
good or bad. It is merely a well-understood phenomenon. Educators often speak of the
legal system as being composed of laws and courts. The logic is that laws are the rules of
our society, and courts ensure their enforcement. But what of attorneys? In reality, a
person cannot hope to resolve a substantial conflict or commercial transaction without
an attorney’s professional help. Although citizens are entitled under law to self-
representation, the reality is that to do so is ill advised for many obvious reasons. Thus,
the attorney is the first person to become involved when legal issues and many business
opportunities arise. Attorneys give advice, most of which is followed. They also perform
other services as described in Chapter 4. The point is, attorneys must be acknowledged
as an integral part of the legal system because laws and judges are powerless until attor-
neys bring matters into court.

The adaptability of the Constitution, the courts, and lawyers to meet an ever-growing
demand for services will likely continue. But at its roots, our American legal system still
reflects its English origins.

THE ENGLISH SOURCE OF U.S. LAW

To understand American law, you must understand its origin, English law. Over hun-
dreds of years, the law of England evolved into a framework of principles, found in
both customs and statutes that were brought to the New World by the early colonial set-
tlers. This body of law was called the common law. When the United States broke away
from England after the Revolutionary War, it adopted the entire body of English com-
mon law as it existed in the eighteenth century—at least to the extent it did not conflict
with U.S. federal and state law. That is still the situation today: principles of the English
common law are in effect throughout the country. Only Louisiana, purchased in 1803
from Napoleon, is different, retaining a variation of the Roman civil law that was then
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CHAPTER 1 Introduction to Law 7

used in France. This California statute is representative of the continuing presence of En-
glish legal doctrine and process in the courts of the United States:

The Common Law of England so far as it is not repugnant to or inconsistent with the
Constitution of the United States or the Constitution or laws of this state, is the rule
of decision in all the courts of this state.

(California Civil Code, §22.2.)

So what is English common law? It arises from experience and custom and from the
tacit consent of the people as evidenced from its development over a thousand years. The
purpose of primitive English law was to keep the peace, and fact-finding processes were
likely to provoke the population rather than calm it. So authorities avoided investigation
and substituted mechanical tests that were believed to obtain the judgment of God.
Among the favored tests were various ordeals an accused must suffer, including cold wa-
ter, hot water, hot iron, and the morsel.® Imagination probably suffices to picture all but
the morsel ordeal so we offer this quote from the Domesday Book of the County of Nor-
folk, England, describing an ordeal by morsel.

LEGAL\\ROCUS~EXAMRLE

“May this morsel which is given him in order to
bring the truth to light, stick in his throat and
find no passage; may his face turn pale and his
limbs be convulsed; and an horrible alteration

common law: as a
system of law
The total system of
law that originated in
medieval England
and was adopted by
the United States at
the time of the
American Revolution.
Expressed originally in
opinions and judg-
ments of the courts, it
is judge-made law
that reflects the cus-
toms and usages of
the people. Con-
trasted to Roman civil
law, it is found
throughout the
English-speaking
world. Common law
is sometimes called
unwritten law.

appear in his whole body; if he is guilty. But if
innocent of the crime laid to his charge, may he
easily swallow it, consecrated in Thy Name, to the
end that all may know.”

Before the eleventh century, England was an Anglo-Saxon society of unified and rela-
tively prosperous people living mostly in villages. The economy was agricultural and
the people were self-sufficient, growing grain, spinning wool, and even brewing beer for
home consumption. Their kings headed powerful and wealthy aristocracies. Wealth was
primarily tied to the landholding feudal system. Serfdom, in which people were born into
vassalage and were required to work the aristocratic lords’ hereditary lands, was wide-
spread. Throughout the Saxon period, law was essentially a matter of local customs,
and it changed very slowly.

In 1066, William, Duke of Normandy, led five thousand men and twenty-five hun-
dred cavalry across the English Channel to defeat the Saxons in the Battle of Hastings.
The Duke became known as William the Conqueror. The invasion was followed by dec-
ades of regional uprisings and resistance characterized by extensive murder, oppression,
famine, and fear, despite William’s zeal for law, order, and justice. The Normans (Vik-
ings who originally came from Scandinavia via northern France) were French in view-
point and culture. Their system of law was based on the ancient Roman civil law,
which was expressed mostly in detailed codes (systematic collections of rules) imposed
by the ruler from above, in contrast to the Saxon practice of developing rules from be-
low, based on customs of the people.

The Normans mostly retained the English common law of unwritten customs. Eng-
land gradually underwent positive changes. A sense of national unity ensued, leading to a
national system of law derived from both Anglo-Saxon and Norman influences. The
conquest led to the introduction of elements of Roman civil law. As before, local justice
continued to be the concern of local sheriffs, and the common law (law applied uni-
formly throughout the country) was characterized even then by equality before the law
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UNIT 1

action in equity
A civil trial held with-
out a jury when relief
sought by the plaintiff
is equitable in nature,
such as an injunction,
or a divorce or disso-
lution of a marriage.

common law: as a
type of law

That law which
comes from the
common courts as
opposed to a legisla-
ture or court of
equity.

The Legal System and Basic Principles of Law

(the law applied the same to every person), respect for established rights, and impartial
administration of justice.

The king’s courts dealt with civil and criminal legal matters, and new church courts
dealt with canon law (ecclesiastical law governing internal relations of the Roman Cath-
olic Church) and all aspects of marriage and succession. Disputes between common and
canon law existed in some areas, such as legitimization of illegitimate children, which
was not possible under canon law. Under common law, legitimization was accomplished
by subsequent marriage of the parents. This was an important matter because it affected
rights of inheritance and succession to land, the foundation of wealth and power in
England.

By the twelfth century, judges, who periodically visited places in the country to dis-
pense justice, were displacing sheriffs. These “circuits” were precursors of the present
U.S. circuit and district courts. The itinerant judges dealt with crimes such as murder,
robbery, forgery, and arson. One judge, Glanvill, is credited with writing Treatise on the
Laws and Customs of the Kingdom of England, the first serious book on the evolving
common law. In 1215, King John was forced to accept the Magna Carta (Latin: “Great
Charter”), the basis of modern English constitutional liberty, commanding free elections
and reform of the courts and barring imprisonment without a trial by a jury of peers.
Trial by jury had evolved into permanency by way of the Magna Carta, and ultimately
was incorporated into the U.S. Constitution. The Magna Carta essentially decreed su-
premacy of law over personal authority of the king and his aides. It was a precursor of
our constitutional democracy.

For several hundred years, the English system of courts evolved, influenced by con-
flicts and political interventions. Over time, judges required formalities to be met before
a matter could be brought to court. When these requirements were not met, courts were
simply unavailable to a party. When the king’s courts were unable or unwilling to pro-
vide a just solution to a legal problem, and a citizen (initially citizens of high status) ap-
pealed to the king, the matter would be referred to the lord chancellor for possible
intervention. The lord chancellor served as the king’s chief administrative officer, and
the position was initially staffed by high churchmen. As a man committed to justice
and fairness, the chancellor was authorized to decide the cases without the assistance of
a jury. This alternative court became known as a court of equity. An example of an
action in equity would be a dispute over the sale of a parcel of land in which the seller
refused to transfer the title. The king’s courts, by tradition, could do no more than award
monetary damages. The chancellor (and, later, when the administration of these hearings
was delegated to junior staff, courts of equity) could and would order the seller to relin-
quish possession. Ultimately, jurisdictional conflicts refined the fundamental distinction
between courts at law and courts in equity. This distinction endures in the United States
today and determines important questions. However, unlike in England, where courts at
law and in equity were physically separated, modern U.S. courts are empowered to ren-
der either equitable or legal relief. Equity is explained further in Chapter 3.

Modern Common Law and Stare Decisis

The term common law might already be confusing to you because, like many English
language terms, it is used in different ways to describe different things. For example, we
have been using the term to describe law common to all of England. But we have also
used the term to describe a legal system derived from English legal method, to describe
law formulated by courts rather than legislatures, and to describe common law as distin-
guished from an action in equity. All the different meanings of the term common law are
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federalism

A government con-
sisting of a union of
more or less self-
governing states un-
der an umbrella of
federal government.

stare decisis

The common law
doctrine that binds an
inferior (subordinate)
court to follow and
apply decisions and
interpretations of
higher courts when
similar cases arise.
Also called the doc-
trine of precedents.

precedent

A court decision on a
question of law that
gives authority or di-
rection on a similar
question of law in a
later case with similar
facts. See also stare
decisis.
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related. The use of the term to describe a type of legal system derives from a description
of the unique nature of that legal system, the formulation of law by the courts. The dis-
tinction of law and equity derives from a historical accident within this lawmaking sys-
tem. The uniqueness of the common law, or law developed by the courts, is what is
usually meant when someone uses the term common law. In no other legal system do
independent courts have the power to contribute to the law as they do in the common
law system.

When considering U.S. court-made or case law, it is important to note the impor-
tant relationship between federal and state law. Our form of government is one of shared
and often overlapping power referred to as federalism (a union of states under a central
federal government). The court systems include both federal and state courts, which
function as either trial courts or appellate courts. Trial courts accept testimony and other
evidence to determine guilt or innocence or to place financial responsibility. Appellate
courts, on the other hand, review trial court procedures to ensure that correct laws
were applied during trial. These appellate reviews, or written decisions, form the body
of law also called the common law, or case law.

Both federal and state appellate courts review cases based upon the constantly evolv-
ing principles of the common law that are expressed in the written decisions of courts.
Who reads these written decisions? Members of the public often learn about new, un-
folding laws from television, the Internet, newspapers, and news magazines (but hope-
fully not from tabloids). Lawyers and scholars read and study court decisions as part of
their professional responsibilities. Of course, judges read and study prior court decisions
upon which they may decide the trials or cases before them.

Some principles of law derived through the common law apply to both state and
federal court systems. For example, the doctrine of stare decisis (Latin: “to stand by
things that have been settled”) mandates that once a rule of law is determined to be ap-
plicable to a particular set of facts involved in a case, it will be applied to all future cases
that have similar facts. This doctrine binds courts of equal or junior rank to follow the
senior court that first applied the rule or principle. Essentially, lower state courts are
bound to the principles established by higher appellate courts within the same state;
lower federal courts are bound to the principles established by higher appellate courts
within their respective jurisdictions. (The hierarchy of courts is outlined in Chapter 3.)

This important doctrine of stare decisis leads to stability and predictability in the law.
For example, if a high court establishes the principle that a promise to marry is not en-
forceable in court nor are damages allowed if broken, then routine legal research will alert
all attorneys to the existence of that precedent. If a similar case arises, they will not waste
time and money litigating the question; they know their court will be bound by the same
earlier outcome under the doctrine of stare decisis. This doctrine is also commonly called
the doctrine of precedents. Once a common law rule or principle is applied in a case, it
becomes a precedent and is binding on other courts in similar future cases. The appellate
court’s decision thus has become a part of the common law of that particular state.

Judges do not have the personal choice to disregard a binding precedent in the common
law. Judges take oaths of office and are sworn “to comply with or be faithful to” the law.

LEGAL,\FOCUS—+PROBLEM

J. Anthony Kline, a justice of a state appellate
court, wrote a dissenting opinion in which, as a
“matter of conscience,” he refused to vote

consistently with a state supreme court
precedent. Does such a declaration violate the
doctrine of stare decisis?’
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unwritten law

A historically based
reference to court- or
judge-made law.

reporter

A set of books that
contains the written
opinions of justices of
specified appellate
courts. These vo-
lumes contain the
decisional, or unwrit-
ten, law. Volumes in
the reporters and the
cases they contain are
arranged in chrono-
logical order and ac-
cessible by case name
or subject matter
index.

case law

All reported judicial
decisions; the law
that comes from
judges’ opinions in
lawsuits. Also re-
ferred to as court law,
judge law, and
sometimes common
law.

The Legal System and Basic Principles of Law

Although the action of refusing to comply with a precedent flies in the face of the doc-
trine of stare decisis, it may be characterized as a “highly irregular and never to be lightly
undertaken” exception based upon the conscience of the justice.

Stare decisis is not a straitjacket, however. If a principle has outlived its usefulness or
has grown inapplicable because of changing social standards and circumstances, it may
be overruled by a high court. Often, a current case is not controlled by a principle previ-
ously applied in an earlier case simply because the two cases are distinguishable on their
facts. An example of an unenforceable and uncompensable promise to marry would be
distinguishable from a case where one of the prospective spouses had incurred consider-
able related expenses before the promise was broken. The earlier principle, therefore,
would not apply to or bind the court’s decision. Though the court, obviously, would
not compel the parties to marry, it might establish a new principle in authorizing recov-
ery of damages (an award of monetary compensation).

The common law of today is the body of rules derived from fundamental usages
and customs of antiquity, particularly as they appeared in medieval England, and
from modern judgments of appellate courts recognizing and applying those customs in
specific cases. Because thousands of appellate cases are decided each year, the body of
common law is enormous, even though most of these cases define no new principles.
In preparing current cases, lawyers spend much time and effort searching earlier case
records for principles of the common law that might be applicable. Thanks to modern
information technology, the task is less physically laborious today, but the information
at the attorney’s fingertips is nonetheless overwhelming in volume, let alone complexity.
Before they can draft formal opinions or business documents or perform advocacy, law-
yers must perform legal research of the applicable common, statutory, and regulatory
(administrative agency) law. Lawyers, thus, are responsible to their clients more for re-
searching than for knowing the law. For those of you who are interested in learning
more about, or in practicing, legal research, we have included a summary of basic steps
in Appendix D.

Originally, the common law of England was called unwritten law, because it evolved
from judicial decisions that were based on the unwritten customs and usages of the
people. Moreover, the decisions and opinions of the judges were not recorded or
printed in books; often, judges talked with one another, exchanging their rulings through
conversation. In contrast, codes and statutes (enacted by the king or a legislative
body) were usually written (printed). Today, of course, most additions to the common
law, made in appellate court decisions, are published chronologically in books, called
reporters, and made available on the Internet. Such works are referred to as case law.
If case law were not reported, both attorneys and the public would be unaware of
decisions that had been made and of the appellate courts’ rationale for those decisions.
After centuries of relying on books, many lawyers and others are no longer using
books as the primary way of finding information about cases. Instead, Internet-based
databases and websites provide much of the recorded case information. The two
most important legal database services providing recorded case law are Westlaw® and
LexisNexis®.

The application of the doctrine of stare decisis is a challenging process. For example,
is a new fact situation the same as the suggested precedent, is it similar, or is it different?
The adversary system allows each side a representative who argues what events occurred,
what precedent should apply, and how it should apply. And what about the situation
where the facts are clear, the law is clear, and the result is absurd? What precedents
apply? Is the court bound to come to an unjust decision, or is a decision based on settled
law ever unjust?
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In the search for precedent, the following possibilities exist:

1. The new case is identical or virtually identical to a case previously decided by a high
court in the same court system. Result: Follow old decision. This is seen as binding
precedent.

2. The new case is somewhat different from a case previously decided by a high court
in the same court system, but the underlying policy and rationale for the old case
also applies to the new one. Result: Reason from the old case and extend the previ-
ous holding to the new facts. This is known as using precedent to extend the rule of
law to new situations.

3. The new case, although having some similarity to a case previously decided by a
high court in the same court system, is not the same and the underlying rationale
does not make sense in this case. Result: Distinguish the new case from the old
case and limit the rule from the old case. This is known as using cases to limit the
application of judicial doctrine.

4. The new case is identical or virtually identical to a case previously decided by a high
court in the same court system but the underlying rule no longer makes sense. Re-
sult: Overrule previous precedent when strong reasons exist for doing so. This is not
done often, but it is consistent with the doctrine of stare decisis.

LEGAL\\ROCUS—~EXAMRLE

In 1954, the U.S. Supreme Court decided, in
Brown v. Board of Education, that maintaining
separate  schools for black and white
schoolchildren was unconstitutional ® Fifty-eight
years earlier, the U.S. Supreme Court had reached

just the opposite conclusion in Plessy v. Ferguson.®
No laws had changed in the interim time between
the two cases and both decisions evaluated the
same Equal Protection Clause of the Fourteenth
Amendment to the Constitution.

In overruling Plessy v. Ferguson, the Supreme Court determined that the previous
reasoning that separate facilities were equal no longer made sense.

5. The new case presents problems that are not covered by an existing rule from a high
court in the same court system. Possible Results: (a) The case will be dismissed and
facts not considered because there is not a remedy in law for every perceived wrong;
(b) The case will be heard and decided based upon extensions of doctrines of justice
and fairness, and new law and rule will be developed. The deciding court may con-
sider precedent from other states, the federal system, or even other countries when
seeking guidance as to an appropriate rule to resolve the controversy.

MODERN SOURCES OF U.S. LAW

Ours is a constitutional form of government. In one sense, our Constitution is the ulti-
mate source of our laws because it contains principles by which our nation is governed.
Here we are concerned with those institutions of government that create the laws of
our land.

Most educated adults are familiar with the basic structure of our federal govern-
ment, divided by our Constitution into the legislative, executive, and judicial branches.
Knowledge of this structure facilitates an understanding of how and where our laws are
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statutes

Laws enacted by
Congress or by state
legislatures.

ordinance

A written law en-
acted by a city or
county (parish). An
example is a zoning
ordinance that gov-
erns the use of land.

written law

An old fashioned ref-
erence to the statutes
and ordinances of
federal, state, and
local governments,
and the published
rules of administra-
tive agencies.

codes

Compilations of sta-
tutes that are
grouped together by
subject matter, for
example, a vehicle
code.

doctrine of
supremacy

The constitutional
doctrine that applies
whenever the United
States and a state or
local government en-
act conflicting laws
on the same subject.
Under this constitu-
tional doctrine, the
federal law prevails.

The Legal System and Basic Principles of Law

made and of how they are classified for clarity and comprehensibility. State and local
governments also are structured into these three branches, and they operate in a manner
similar to the federal system. We explore government and these branches in greater de-
tail in Chapters 2 and 5. Here we briefly consider the sources of our laws.

Lawmaking by Legislators

Legislators, both state and federal, enact laws called statutes.™ Local legislative bodies
(for example, for cities and counties) enact laws called ordinances. Collectively, these
statutes and ordinances are called the written law, as contrasted to case law (unwritten
law). Compilations of statutes by topic are called codes. For example, a state legislature
may enact a statute lengthening the previous jail sentence for the crime of making an
obscene telephone call. This statute will be compiled with, be indexed to, and become a
part of the state’s “criminal” or “penal” code. Numerous specialized codes in the states
group together statutes pertaining to particular subjects, such as the Vehicle Code,
Health and Welfare Code, Corporations Code, and Business and Professions Code. These
codes (often with slightly different titles) are generally available in any public law library,
usually located in county courthouses.

Statutory law covers a staggering number of subjects, such as crimes, civil rights,
housing, health, and indeed all matters upon which the legislative branch has the consti-
tutional power to legislate. But it is important to understand that federal statutory law is
limited to matters of federal jurisdiction. The term jurisdiction refers to the power or au-
thority the federal government is given to enact statutes under the U.S. Constitution.
State statutory law is limited to matters of statewide authority; a similar limitation is
true for local ordinances. For example, Congress has jurisdiction to regulate the trans-
portation of goods in interstate commerce; state legislatures do not. Court jurisdiction
is explained fully in Chapter 3.

Some difficult conflicts over jurisdiction have occurred. The language in which
Article I, Section 8 of the U.S. Constitution enumerates the federal government’s areas
of jurisdiction is open to interpretation. Some believe that the courts have interpreted
it too expansively, letting the federal government intrude on states’ rights. Others argue
that the federal reach should be extended even further, perhaps into such matters as shel-
ter for the homeless. (We consider constitutional law in greater detail in Chapter 2.) When
conflicts arise between federal and state jurisdictions, the U.S. Supreme Court makes the
ultimate judicial decision through its interpretation and application of the Constitution.

Similar jurisdictional conflicts exist between state and local governments. For exam-
ple, local governments usually exercise exclusive jurisdiction over the zoning of real es-
tate. Zoning laws restrict how land may be used. What if a state enacted a statute that
authorized state officials to rezone real estate, regardless of local government rules? Does
that differ from the common practice whereby state laws require suburban communities
to accept construction of prisons and of treatment centers for drug addicts? Local ordi-
nances may reflect NIMBY (“not in my backyard”) attitudes of neighborhoods, but just
as state law yields to federal law, local law yields to state law.

Although proposed statutes are studied before their enactment, and although the
end sought is usually desirable and even necessary in the minds of proponents, the valid-
ity of a statute or ordinance still remains in doubt until it is challenged by some injured
party and an appropriate court determines its validity. There is a presumption that a

*Often, statutes are assigned titles, such as the Federal Racketeer Influence and Corrupt Organizations Act,
commonly called RICO.
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enacted statute or ordinance is constitutional, and courts hold few invalid. Nonetheless, a
person could be sentenced to jail for violation of a statute that later is determined to be

zziir(:;lersy unconstitutional and therefore void. Even long-standing statutes or ordinances can
A requirement that be overturned by a person defying the law. Once the legislative branch enacts a law,
courts may decide uncertainty technically remains until the law is applied, then challenged in a trial, and
only cases in which finally judicially approved as constitutional. A court will not rule on the constitutionality
an actual conflict be- of a statute or ordinance unless someone affected by its application files suit, because

tween persons exists.  courts do not render decisions based on hypothetical conflicts. There must be a case or

controversy, properly presented to a court, before judicial action will be taken."

LEGAL\\ROCUS—~EXAMPRLE

In 1955, Rosa Parks, an African-American woman, white people only. She was violating a law by
refused to give up her seat in the front of a public  doing so and was arrested. She lost her job but
bus in Montgomery, Alabama, to a white man. She  was eventually vindicated as such “Jim Crow”
was sitting in an area of the bus designated for laws were overthrown as being unconstitutional.

Rosa Parks’s action, though clearly a violation of law, is a modernly applauded event and
such conduct is often referred to, nobly, as “civil disobedience.” Without such cases or
controversies before courts, no law, no matter how unconstitutional, can be overturned.

Lawmaking by the Executive Branch

The executive branch of government, at the federal, state, and local levels, collaborates
with the legislative branch in the adoption of statutes. However, even if the president of
the United States (or a state governor), as head of the executive branch, vetoes a pro-
posed statute, the legislators have the power to override such action, usually with a two-
thirds vote. This partnership in lawmaking is part of our system of checks and balances
that encourages negotiation and compromise. The executive branch can also independently
make certain laws. The president, state governors, and heads of local governments all have
authority to issue certain directives that have the force and effect of law.*

The president is also authorized under both the Constitution and statutes of the
United States to issue executive orders consistent with legal responsibilities of the office.
An example is the executive order issued by President George W. Bush on October 8,
2001, establishing a new governmental agency, the Office of Homeland Security.

By the authority vested in me as President by the Constitution and the laws of the
United States of America, it is hereby ordered as follows:

Section 1. Establishment. I hereby establish within the Executive Office of the
President an Office of Homeland Security (the “Office”) to be headed by the Assistant
to the President for Homeland Security.

Sec. 2. Mission. The mission of the Office shall be to develop and coordinate the
implementation of a comprehensive national strategy to secure the United States from
terrorist threats or attacks. The Office shall perform the functions necessary to carry
out this mission, including the functions specified in section 3 of this order.

*For example, in 1986 then-President Ronald Reagan ordered the random drug testing of certain employees
working in interstate transportation. The subject of drug testing in other workplaces, and even in competitive
sporting events, continues as an important issue.
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judicial activists
Judges whose judicial
philosophy includes
treating the law as a
vibrant and active
source of rules. When
faced with new issues
(for example, social),
such judges are likely
to see the Constitu-
tion as a flexible
document and stare
decisis as challenge-
able when they be-
lieve important social
needs must be
addressed.

strict
constructionists
Judges whose read-
ing of the law nar-
rowly interprets legal
words and who sub-
scribe to interpreting
the law consistent
with the believed
meaning given it by
the drafters.

The Legal System and Basic Principles of Law

Often having greater impact on day-to-day life is the lawmaking power of other fed-
eral, state, and local administrative agencies, which are specialized bodies created by
Congress and by legislation at the state and local levels to regulate specific activities. Ad-
ministrative agencies investigate problems within their respective jurisdictions (an execu-
tive function), make laws called rules and regulations (a legislative function), and
conduct hearings (similar to court trials) to determine if their rules have been violated
and, if so, what penalties should be imposed (a judicial function). There are many im-
portant federal administrative agencies, numerous state agencies in each state, and a
lesser number of agencies within each sizable local government.

You have probably read or heard about such prominent federal administrative agen-
cies as the Central Intelligence Agency (CIA), Drug Enforcement Administration (DEA),
Environmental Protection Agency (EPA), Food and Drug Administration (FDA), and
Federal Trade Commission (FTC). Thousands of federal, state, and local administrative
agencies continue to make and enforce innumerable laws each year on myriad subjects.
You will learn more about lawmaking by administrative agencies in Chapter 5.

Lawmaking by Courts

As you already partly learned earlier when studying the concept of “common law,”
courts create law. Federal and state courts resolve controversies that are brought before
them by parties to legal disputes. At the end of each case proceeding, the presiding judge
issues a judgment. Most judgments are never appealed to a higher court nor written
down in a comprehensive decision that later courts can review. Occasionally, however,
if the case is the first of its kind in that jurisdiction, the trial judge may formulate and
apply a new rule of common law. An appellate court may then review such a rule. Upon
the appellate court’s rendering a written opinion, all other trial courts in that jurisdiction
then would follow the appellate court’s decision.

In making rulings, appellate courts interpret and apply relevant statutory law together
with appropriate rules of common law derived from prior cases under the previously dis-
cussed doctrine of stare decisis. If there is no controlling statute or principle of common law,
which occasionally happens, the appellate court will create a new rule or extend an existing
principle and apply it to the case. That new concept becomes a part of the continually evolv-
ing common law to be followed by other courts in future cases. Thus, new law is created.

Judges who purposefully expand on the law in their decisions are often referred to as
judicial activists. Judges who narrowly interpret the law by relying heavily on the doctrine
of stare decisis are often referred to as strict constructionists. Either way, the interpreta-
tions of law set forth by judges constitute “judge-made” law, or common law. Courts are
reactive institutions; judges must wait for litigation to reach them before they can render a
decision. Legislative bodies, on the other hand, can initiate new laws on any subject at any
time they choose. Nonetheless, the judicial system has been responsible for many of the
great social changes that have occurred in the United States. The following quote from po-
litical scientist Dennis D. Dorin is an enlightening remembrance that labels used by others
are not necessarily subscribed to by those who are so labeled.

I have interviewed fourteen United States Supreme Court Justices, on a spectrum rang-
ing from “liberal” ones like Warren, Black and Douglas to “conservative” ones like Scalia
and Thomas. Not one of them, I can report, has ever told me that he or she is an
“activist.” Not one has ever said that he or she is willing to violate the Constitution."'

Not all the language used by appellate courts in their written opinions becomes
part of the common law. Much of it is explanatory, analyzing the facts of the case and
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dicta

Any part of a court
opinion that is un-
necessary to the res-
olution of dispute
before the court.
Such digression by a
judge is not binding
on later courts.

initiative

An electoral process
for making new sta-
tutes or changing the
constitution by filing
appropriate formal
petitions to be voted
upon by the legisla-
ture (and governor) or
by the people. The
initiative is not avail-
able in all states.
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elaborating on various legal principles that may or may not directly apply. Legal issues
addressed in the opinion that are not logically necessary to support the ruling in the case
are called dicta (Latin: “remarks”). Being unnecessary language, dicta do not become
part of the common law, although they may provide clues about how that judge’s philos-
ophy might be applied in future cases.

Sometimes it is quite clear which statutory language or principle of common law is
applicable to a case. But the issue of how it should be applied to the specific facts may be
quite complex. For example, in a murder trial there may be no disagreement about the
applicability of a statute declaring that an unlawful killing with malice aforethought is
murder. But the question of whether the particular defendant, who was severely impaired
by illegal drugs at the time of the crime, can be legally capable of harboring “malice” (a
state of mind prompting one to willfully kill the victim) may be open to argument. Fol-
lowing the trial (in which the trial court judge will have ruled one way or the other on
the applicability of the issue), opposing appellate attorneys persuasively argue in favor of
their contradictory positions when presenting their appeals to the court in written briefs
and with oral arguments. Ultimately, an appellate court will decide the legal controversy
and a precedent may be set.

Through this decisional process, both federal and state appellate judges are making
new law on a daily basis. With judges throughout the country “making law,” can we ex-
pect decisions to be consistent?

[Clritical legal scholars—or simply “crits"— . . . contend that decisions conflict with
one another because they are based on different, and controversial, moral and politi-
cal ideals. Lawyers cannot give a simple answer to a question, the crits say, because
the legal system, like our society at large, cannot reconcile the contradictory instincts
people feel when they confront social problems."

Does this mean the rule of law is flexible, depending on who is declaring it? If so,
does that give added significance to the political appointment process underlying the se-
lection of judges?

To assist you in understanding the way our appellate courts make and apply the law,
at least one edited appellate case is presented at the end of every chapter.

Lawmaking by the People

Many states have provisions in their constitutions that authorize citizens to place pro-
posed new laws on ballots for direct vote by the people. These initiatives have resulted
in laws approved by voters who had been disappointed by the inaction of their legisla-
tures. To qualify proposed new initiatives for the ballot, proponents must obtain the sig-
nature of a specified number of registered voters. Many of the most widely publicized
initiatives in recent times have occurred in California. Proposition 209 dismantled affir-
mative action programs in public employment, education, and contracting. Like statutes,
initiatives must pass the test of constitutionality as determined by courts. You will learn
more about the initiative process in Chapter 2.

TYPES AND CLASSIFICATIONS OF LAW

We have briefly considered the historical sources and types of our contemporary law. We
have also identified people and institutions that continually make and update our laws to
help manage our highly complex modern society. We now turn to some definitions and
classifications of U.S. law that will enhance your appreciation of its pervasiveness.
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The Legal System and Basic Principles of Law

Federal and State Law

We have already distinguished between common law and statutory law. Federal law con-
sists of the U.S. Constitution, statutes enacted by Congress, treaties and presidential or-
ders, rules promulgated by federal agencies, and decisions of federal courts. State law
consists of state constitutions, statutes enacted by state legislatures, rules promulgated
by state agencies, and the decisions of state appellate courts.

LEGAL,\FOCUS—PROBLEM

In 2004, Google announced a plan to scan, index,
and make available online, a searchable database
of all the text of all the books contained in libraries

authors and publishers who claimed it was a
violation of their copyrights. Would this be a
question of federal or state law?

across the world. The project soon raised the ire of

The Constitution grants the federal government the responsibility to regulate copyrights.
Copyright protection is granted to the authors of literary works by federal statutory law,
and federal courts have interpreted it. Thus, the question must be answered by reference
to federal law.* In 2009, the number of scanned books had reached 10 million.? Try a
search on the Internet for “Google Books” to learn of the latest legal news and status of
this effort.

LEGAL,\FOCUS—+PROBLEM

Richard Perkins, a firefighter, demands financial
compensation from a fertility clinic for impregnating
his former wife by using frozen embryos that

civil law

The branch of law
dealing with individ-
ual rights and duties
and their enforce-
ment. Civil law also
refers to the total
system of law, em-
bracing civil and
criminal matters, that
was used in the an-
cient Roman Empire
and copied on the
continent of Europe
in modern times. In
ancient times, the law
was defined by ex-
perts and imposed
from above by the
emperor. Roman civil
law is contrasted to
English common law.

previously had been fertilized with his sperm. What
law should he consult to determine if he can recover
damages for child support and emotional distress?'*

Liability for wrongful birth, or negligence in handling fertilized embryos, is a subject gov-
erned by state statutory and case law. This question must be answered by reference to state
law. We will further study the dichotomy between federal and state law in Chapter 2.

Civil and Criminal Law

Civil law is the body of law, both federal and state, that pertains to civil or private rights
enforced by civil actions. For example, the laws governing contracts are civil laws. Breach
of a contract may result in a civil action for money damages to reimburse the person
wronged for any financial loss suffered. Criminal law, in contrast to civil law, is the
body of statutory law, both federal and state, that declares what conduct is criminal and
prescribes penalties for its commission. For example, a statute may define murder as an
unlawful killing with malice aforethought. The precise definition of “malice afore-
thought” changes through interpretation by courts over the years, and thus courts have
the continuing task of defining what conduct is criminal.

*The Google project, now called “Google Books,” has progressed.
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LEGAL,\FOCUS—+PROBLEM

David Cash, Jr., entered a restroom in a gambling
casino in Las Vegas a few minutes after his friend
Jeremy Strohmeyer. Cash looked over a stall and
saw Strohmeyer with his hand over a small girl’s

Cash left and did not report the incident.
Strohmeyer later pled guilty to rape and murder
of the child and was sentenced to life in prison.
Was Cash guilty of any civil or criminal offense?'®

mouth. After telling Strohmeyer to let her go,

criminal law

The branch of law
dealing with crimes
and their punishment.

LEGAL,\FOCUS—PROBLEM

— _g 0. J. Simpson was acquitted by a jury of the crime
of murdering both his former wife Nicole and Ron
Goldman, a rescuer acting as a Good Samaritan.
Thereafter, Simpson was sued in a civil court for

Like many states, Nevada did not have a statute that criminalized the failure to report a
crime in progress. Thus, Cash was not guilty of any state crime. Crimes between private
persons generally do not raise questions of federal law, and Cash was not guilty of any
federal crime in this case. Under common law, there generally is no duty to protect
strangers, and thus Cash was probably not liable for damages to the victim’s parents for
his conduct under the civil law of Nevada.* The law does not always criminalize im-
moral acts.'®

Despite the David Cash example, it is common for one act or a series of acts by a
person to result in both criminal and civil penalties.

proceeding, the jury found Simpson responsible
for the killings and liable for monetary damages.
Do all criminal acts also result in civil liability for
monetary damages?

the wrongful death of the victims. In the civil

private law

That body of law
regulating the rights
and duties that exist
between private per-
sons (including pri-
vate corporations).
Contract law is an
example of private
law.

public law

That body of law di-
rectly concerned with
public rights and ob-
ligations, such as
constitutional, ad-
ministrative, criminal,
and international law.

No. For example, the crime of firing a handgun into the air within city limits may not
injure any human, and there would be no victim to pursue a civil case. But many crimes
do create victims who then are able to pursue separate civil remedies, as in the Simpson
case.

The statutory criminal law of individual states is collected in books often called Pe-
nal Codes. Civil laws, in general, are collected in books often called Civil Codes. You will
learn about the important differences between civil and criminal laws and trials in sev-
eral future chapters.

Private and Public Law

Private law is the body of law regulating the rights and duties that exist between private
persons (persons being a term that includes corporations). Contract law is an example of
private law. Public law, on the other hand, includes constitutional, administrative, crim-
inal, and international law, all of which are more directly concerned with public rights
and obligations. Criminal law is of public concern because the next victim may be you
or any other member of society. Administrative law, as will be seen in Chapter 5,

*Many members of the public were outraged at what they believed to be a serious moral offense by David
Cash. Protesters marched at the University of California, Berkeley, where Cash studied nuclear engineering,
and demanded his expulsion from the public university. The University of California student senate held a
hearing and voted narrowly (10-9) to condemn Cash. The student body president vetoed the measure.
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18 UNIT 1 The Legal System and Basic Principles of Law

protects consumers and the public from abuses by private businesses. It also protects the
environment.

International and Domestic Law

The law of a country, from within the country’s boundaries, is said to be that country’s
domestic law. Law that concerns relations among sovereign nations is called interna-
tional law. Reliance upon some form of international law dates to the Roman Empire
or before and is typically based on custom. The precedents relied upon in international
law are the acts of independent governments in their relations with one another, includ-
ing treaties. When treaties or conventions (agreements between nations, such as the Ge-
neva Convention concerning human rights) exist, they contain a procedural machinery
to enforce their terms.

international law
The branch of law
governing relations
between and among
sovereign nations.

LEGAL\\ROCUS—~EXAMRLE

A U.S. EA-6B Marine jet, practicing low-level flying,
hit and severed a ski gondola cable in the Italian
Alps. Twenty people were killed. The United States
claimed exclusive jurisdiction of the case under the
North Atlantic Treaty Organization (NATO), an
international mutual defense pact. Italy, spurred
by the victims’ families, claimed the jet had
violated NATO's mandated flight patterns and it
therefore did not apply. Trial and punishment

therefore should take place in Italy. However,
an ltalian judge threw the lItalian manslaughter
case out of court, ruling that there was no
domestic jurisdiction because of NATO. Thus, the
Marine pilot, Captain Richard J. Ashby, was
returned to the United States for a military trial
(called court-martial) where a jury of eight
Marine officers acquitted him of all charges on
March 4, 1999."7

Certain rules and principles are acknowledged in international relations. These under-
stood rules pertain to such matters as territorial boundaries, use of the high seas, limita-
tions on war, telecommunications, diplomatic and consular exchange, and the use of air
space. The difficulty is that sovereign nations, by definition, exercise exclusive power or
government within their boundaries and may or may not comply with these understood
rules.

The United Nations (UN) is the primary mechanism that creates international law.
It brings diplomacy, negotiation, and even propaganda to bear on world affairs. Through
agreements, even military observers and peacekeepers can be organized. In 1995, the UN
established an International War Crimes Tribunal to prosecute persons accused of war
crimes in the Bosnian war. All members of the UN comply with arrest warrants issued
by the Tribunal. Many accused persons have been arrested and prosecuted. Thus, crimi-
nal law also can be and is a matter of international law.

Our legal system may be expected to face global problems differently from in the
past, when the disputes of nations were resolved through negotiations, the UN, or war.
During World War II, Japanese-Americans were interred because of unfounded fears of
espionage and disloyalty, presenting domestic constitutional issues. Presently, we are
faced with the reality that the nature of war has changed. Wars may be less likely to in-
volve countries than to involve unidentified groups of people who, through acts of ter-
rorism, fight for the political, financial, and religious issues they support. Thus, public
security measures may involve restrictions on individual liberty by construction of fences
or walls with temporary or permanent exclusion of citizens from public places. Elec-
tronic eavesdropping, by court authorization, already is being dramatically increased
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because it is an effective weapon against terrorists and criminals. Airport security con-
tinues to increase—and passengers are subject to warrantless searches. Many searches
are based on stereotypes of personal appearances and behavior. Freedom of speech not-
withstanding, jokingly mentioning a bomb while on or near an airplane is a criminal
offense. Thus, international dangers affect both international and domestic law.

Procedural and Substantive Law

Procedural law consists of all the rules or mechanisms, for processing civil, criminal, and
administrative matters through the applicable federal or state system. Some cynics call it
“lawyers’ law” because its complexities and technicalities provide employment for attorneys.

Procedural law may dictate the dates and time limits within which papers must be
filed, the size of paper to be used by attorneys, the size of print to be used, what infor-
mation must be contained in legal papers, how witnesses and parties can be orally exam-
ined before trial, what evidence may be offered to the jury, what actions an agency must
take before issuing a new rule or regulation, and so on.

It is noteworthy that a separate body of procedural law governs the mechanics of
processing appeals, that procedural law for civil cases differs from that for criminal cases
and that administrative agencies can each have their own procedural law. In short, the
procedural law is as complex as it is vast, and cases that might have been won on their
merits have been lost because of bad decisions regarding the applicable procedural law. A
frequent type of attorney malpractice (professional negligence) involves procedural law
mistakes, such as missing a critical deadline. If an attorney fails to comply with the civil
procedural law, the court may, as a penalty, dismiss the case, with the result that the
attorney’s client loses. If a prosecutor fails to comply with the criminal procedural law,
the court may dismiss the case and set the defendant free. Some of you may already have
experienced this happy event when you went to court to challenge a citation for a traffic
infraction. Because the citing officer was too busy with other duties and did not appear
to testify, your case was dismissed.

Procedural law is so important that it receives basic constitutional protection in the
Sixth Amendment to the U.S. Constitution (made applicable to the states by the Four-
teenth Amendment, as explained in Chapter 2). The Sixth Amendment, as interpreted
by the U.S. Supreme Court, requires that the government provide each citizen with pro-
cedural due process in criminal proceedings, including the right to have the advice of an
attorney even if the accused is indigent, the right to confront accusers in a speedy and
public trial by an impartial jury, and the right to be heard and to present a defense.

procedural law
General principles
and detailed rules
that define the
methods of adminis-
tering substantive
law.

LEGAL,\FOCUS+PROBLEM

In 1985, Charles Ng was charged with torturing
and murdering a dozen people in a California
cabin where they had been kept as sex slaves. Ng
fled to Canada, where he was arrested. But
Canada refused to return him to California
because California has a death penalty. After six
years, the Canadian Supreme Court ruled that Ng
must be extradited to the United States to stand
trial. Meanwhile, the police had inadvertently
destroyed some bullets and blood samples
needed in the case. One key witness had died.

Ng continued to use the procedural laws to
challenge every attorney appointed for him and
every judge assigned to preside over the trial.
The files in the case were reported to weigh
about six tons—which  hopefully is an
exaggeration. On February 24, 1999, he was
found quilty of 11 murders and sentenced to
death, marking with that date commencement of
the appeals process. The exhaustion of appeals
takes several more years. Was Ng deprived of his
right to a speedy trial?'®
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20 UNIT 1 The Legal System and Basic Principles of Law

No. Charles Ng waived his right to a speedy trial, believing, no doubt, that the passage of
time was in his best interest. The public has no constitutional right to a speedy trial of crim-
inal defendants. This case symbolizes a low point in the history of the procedural law.

Substantive law, in contrast to procedural law, defines duties, establishes rights, and
prohibits wrongs. Substantive law prohibits murder, requires a real estate agent to be li-
censed, and imposes speed limits and registration requirements on automobile drivers.
Earlier, it was observed that in 1998 Nevada had no law criminalizing inaction, and
therefore David Cash, Jr., was not guilty of a crime for failing to render assistance to
the young girl murdered by Jeremy Strohmeyer. Such conduct is a crime in some states
under their criminal substantive laws. The issue of which state’s law should apply to
Cash, a California resident, and the time limits within which he must be prosecuted,
are questions of the procedural law.

substantive law
General principles
and detailed rules
that define legal
rights and duties.

LAW\\AROUND\'\THE \WORLD

Hammurabi Was in Iraq before Saddam

Located in the area often referred to as the cradle
of civilization, Babylon existed from the eighteenth

they belonged to a freed man of the king he
shall pay tenfold; if the thief has nothing with

century B.C. until the sixth century B.C. (The city of
Babylon ruins exist today 90 kilometers south of
Baghdad.) King Hammurabi, who ruled from
1795 to 1750 B.C., prepared a code of laws that
still influences legal thought today. The historical
consensus is that it was not the first law code but
it is the earliest code of which we have a clear and
viable record. The Code of Hammurabi consists of
282 surviving rules. The punishment for violation of
most rules was harsh. A few examples of the Code
of Hammurabi are as follows:

3. If any one bring an accusation of any crime
before the elders, and does not prove what
he has charged, he shall, if it be a capital
offense charged, be put to death.

8. If any one steal cattle or sheep, or an ass, or a
pig or a goat, if it belong to a god or to the
court, the thief shall pay thirtyfold therefor; if

12.

21.

30.

which to pay he shall be put to death.

If the witnesses be not at hand, then shall the
judge set a limit, at the expiration of six
months. If his witnesses have not appeared
within the six months, he is an evil-doer, and
shall bear the fine of the pending case.

If any one break a hole into a house (break in
to steal), he shall be put to death before that
hole and be buried.

If a chieftain or a man leave his house,
garden, and field and hires it out, and some
one else takes possession of his house,
garden, and field and uses it for three
years: if the first owner return and claims
his house, garden, and field, it shall not be
given to him, but he who has taken
possession of it and used it shall continue
to use it.

Today, the surviving codes inscribed on rock steles can be viewed at the Louvre Museum
in Paris, France.'’

Subject Matter Classification

Law also is often classified on the basis of subject matter. Consider these representative
distinct categories of law: corporate, admiralty, business, real estate, intellectual property,
family, environmental, constitutional, labor, probate, corporate securities, and immigra-
tion. There are dozens of other legal specialties, and the list keeps growing. For example,
a recent addition is elder law, pertaining to unique rights and duties of senior citizens.
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LEGAL,\FOCUS—+PROBLEM

(@
__g Sam Kroger, 75 years of age and a resident of Sun  transportation. But cars also use the roads and
L City, Arizona, uses his golf cart for trips to the store  accidents happen. Should Kroger be required by
and a recreation center. Most residents of this law to equip his golf cart with seat belts, turn
retirement community also rely on golf carts for signals, a windshield, and mirrors?2°

Under federal law, Sam Kroger is required to equip his golf cart as indicated. The Na-
tional Highway Traffic Safety Administration (an administrative agency) has adopted
rules to that effect, which some compare to similar state laws requiring motorcycle
riders to wear helmets. Is it sufficient that a proposed law will, in all likelihood, protect
family members from some perceived harm? Or should the potential good of a proposed
law be balanced against its potential intrusiveness? But good, bad, or indifferent, golf
carts are motor vehicles and, when on public streets, are subject to regulation like
other vehicles.

THE RELATIONSHIP BETWEEN LAW AND ETHICS

To state the obvious, this textbook is about the law and that is an ambitious undertaking.
It is ambitious because law is about almost everything. Most of all, the law is about peo-
ple and the limitations and protections on and of their choices. But the law is not the
sole source of community standards or even consequences regarding these choices. It is
inevitable that the study of law raise questions about the fairness of a rule of law or the
lack of a rule in situations where you believe there should be a law. These questions often
rise from the differences between law and your moral beliefs. Although those who create
law strive for fairness and justice, it is not surprising that the goal is not always met. It is
thus important to be aware of ethics and morals as a separate but related topic when
considering guidelines and restraints upon behavior.

We also hope that your study of law will aid you in decision making. Is an action
legal? What are the legal consequences of stated behaviors? What should you do? Con-
cern about whether a decision is morally or ethically correct should also be an important
part of decision making. Is an action ethically correct? Which choice is the morally cor-
rect choice? We thus believe a brief discussion of ethics is worthwhile to aid in develop-
ing your decision-making ability. As an educated person you should be prepared to
make, articulate, and defend the moral correctness of your decisions. Stating that an ac-
tion is legally correct is usually not enough. Thus, it is helpful to define some terms and
provide a few examples of ethical decision-making approaches used to assist people in
choosing a correct or right action.

Part of one chapter in a book cannot teach a person to be ethical, but a conversation
about ethics can

o Identify the nature of ethics.

« Provide some useful theories and tools for personal ethical decision making.

« Provide a framework for solving inevitable conflict that results from differing moral
standards and application abilities.

« Provide information to help one evaluate the professional integrity of advisors and
service providers (this discussion is part of Chapter 4).
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ethics

Standards of fair and
honest conduct ap-
plied to social
behavior.

morals
Values concerning
right and wrong.

moral problem
solving
Conflict-resolution
process aimed at
solving conflicts in-
volving moral dilem-
mas through
communication, edu-
cation, and negotia-
tion. The broad term
describes interrela-
tional rather than in-
dividual processes.

code of ethics

A systematic state-
ment of agreed-upon
moral rules for a
profession, business,
or group.

What Are Ethics?

The term ethics has several common meanings. The first is “the study of the general na-
ture of morals and of the specific moral choices to be made by the individual in relation-
ships with others; the philosophy of morals.” This is also called “moral philosophy.” A
second meaning is “the rules or standards governing the conduct of the member of a
profession, for example, the legal profession.”®' Ethics is about doing the right thing
when there is a sacrifice to be made. What we mean by sacrifice is that ethical behavior
often entails overriding our self-interest in favor of preserving order in our society.

Why Study Ethics?

Moral issues feature again and again in the complex problems that we face in the world to-
day. In a global economy with limited resources and unlimited consumer needs, we must
grapple with issues of equitable distribution of products and services. As the use of
e-communications has become ubiquitous, we are now faced with the challenge of fre-
quently interacting with people far removed from our culture, experience, and accessibility.

There are many obstacles to making sound ethical decisions. Faulty reasoning, false
premises, hidden values, unexamined beliefs, and double standards threaten the satisfac-
tory conclusion to conflicts both complex and straightforward. Doing the right thing re-
quires the disentanglement of a sometimes complex web of interrelated values and
viewpoints. Recognition and a more than cursory understanding of different theoretical
perspectives are essential.

Most of our discussion on ethics will focus on the nature of morals and moral
problem solving. However, one should be aware that the law requires lawyers and
judges to obey a code of conduct (code of ethics) in addition to, distinct from, and
even sometimes at odds with generally applicable standards of conduct. In addition, ef-
fective management of one’s affairs, both personal and commercial, may require the as-
sistance of other professional advisors such as accountants, insurance agents, and
financial planners. As professionals, they, too, promise to conduct themselves according
to a code of professional ethics. All professionals are required to vow to follow the rules
of conduct of their respective professions. The discussions of legal ethics in this chapter
and in Chapter 4 will serve as a guide to evaluating the professional integrity of the ad-
visors you may hire one day.

The following incident illustrates an important ethical dilemma. We will refer to it in
developing the ability to formulate a logical reasoning process for moral problem solving.

LEGAL,\FOCUS—+PROBLEM

A young woman, Kitty Genovese, returns from
work just after 3:00 A.M. to a typical street in
Queens, New York. She parks her car and begins
the 100-foot walk to her apartment building.
Concerned about a man standing between her
path and the apartment building, she changes
course and heads in the opposite direction. She
was right to be concerned; he grabs her. She
screams. No fewer than 38 neighbors turn on
their lights and open their windows. Again she
screams. “He stabbed me!” “Help!” An observer

shouts, “Leave the girl alone,” and the attacker
walks away. Then the lights all go out and
windows are slammed shut. While the victim
staggers to reach the nearest apartment building,
the attacker returns and stabs her again. The
victim vyells, “I'm dying.” The commotion again
gets the attention of the apartment dwellers and
again the attacker leaves. Again the lights go out
and the windows close. The victim crawls toward
the apartment house as the attacker returns again
one last time to stab and kill her.
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During that half hour, Kitty Genovese was stabbed three times. Had a call been made to
police after the first attack, perhaps she could have been saved. (Actually, a call was
made some 30 minutes after the first attack, but it was too late.)*

Although the law often provides instructions for community behavior, no New York
law required any witness to report the crime to police. No New York law required any by-
stander to come to the young woman’s aid. Absent some relationship with the woman, no
one had a legal obligation to save her life. But is there a moral obligation to help an innocent
victim? Although this incident occurred many years ago, it continues to be addressed in
books, articles, and websites. Questions focus on why the neighbors did not act.

For purposes of this text, the killing of Kitty Genovese provides a real-life situation
for learning how to apply different standards of ethical behavior and reason through a
moral dilemma.

The Nature of Ethical Inquiry

Ethical inquiry seeks to isolate the collection of moral judgments that society has made
to govern behavior and to make moral judgments in daily life, in the political process,
and in lawmaking,

The study of ethics is concerned not only with identification of societal values but
with thinking logically about ethical challenges and developing practical approaches to
moral problem solving. Other disciplines are also concerned with discovering society’s
moral precepts. For example, sociology and anthropology each study cultural norms.

Ethics departs from the other disciplines because ethics has another dimension.
Whereas sociology and anthropology focus on identifying and accounting for societal
norms, ethics goes beyond reporting. Ethics is concerned with value identification, moral
problem solving, and behavior. Ethics entails action; it is not just a topic to mull or de-
bate.”® In short, ethics is an applied science.

Whereas anthropology and sociology would ask whether Americans believe abortion
is wrong, ethics is concerned with the question itself: Is abortion wrong? Is abortion al-
ways wrong? Should abortion be banned? As a technical matter, ethics is prescriptive
(“Thou shall not kill”). Anthropology and sociology are descriptive (“There is a low ho-
micide rate in Ireland”).

The Object of Ethics

The object of ethics is to determine the right thing to do. This entails perceiving ethical
distinctions and making difficult ethical choices. Making ethical choices requires clear

moral reasoning thinking. Ethicists refer to this thinking process as moral reasoning. Ethics is concerned

A rational thought with the ability to discern right and wrong, to separate the ethical questions from the
process directed at facts, and to scrupulously apply the moral standard to the circumstances. Moral reason-
testing whether ac- ing is a rational approach to moral problem solving and it can be learned.

tion is right or wrong.
The conclusion is a

determination of Ethical Standards
moral responsibility

or culpability, Ethics are standards of fair and honest conduct. These standards guide our behavior. They

are the indications of what we must do to remain in good standing as members of a group.

Ethical standards are the basis for moral judgment and personal action. They are
derived from principles of right and wrong, from religious and philosophical beliefs con-
cerning the nature of good and evil. Courts or legislatures do not create ethical stan-
dards; these standards come from life. However, the ability to know right from wrong
is not innate; it must be learned.
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Our family, teachers, and peers bequeath moral standards to us. They are transferred
to us though immersion in society. We perceive values through observation and imitation.

At first, we conform to moral standards because there are consequences: admonish-
ment, punishment, and ridicule. As we mature, we internalize the moral instruction of
those around us. As we become more experienced with the consequences of our behav-
ior, we decide what to believe in. We adopt some beliefs and reject others. The collection
of beliefs we adopt becomes our own personal philosophy.

Ethical standards are often subjective. Because our personal philosophy is based on
our unique circumstances and experiences, our ethical standards differ from those of our
neighbors in some respects. Of course, universal acceptance of certain standards deter-
mines membership in a particular group.

Ethical schools and resources are available for guidance in determining ethical stan-
dards. Inquiry into the nature of “the good” is an age-old pursuit. Although there are
many ethical schools of thought, our inquiry will be limited to two fundamental ap-
proaches. One approach defines ethical behavior as conforming to a set of duties. The
other approach determines what is ethical or good by the consequences of any given ac-
tion. We examine each of these approaches below.

Duty-Based Ethics

LEGAL,\FOCUS—+PROBLEM

Is it wrong to cheat on an examination? Assume  Further assume that you intend to devote
that no one will ever know you cheated and that  yourself after college to the service of others.
cheating will help you get into a good college.

This question weighs the “end” or “consequences” of the action against the “means” used
- to attain the end. With duty-based ethics, if you believe that you have an ethical duty

duty-based ethics . R o
R Rt ac- not to cheat or lie, these acts can never be justified by the consequences. This is true
tions are morally cor- even if the consequences are charitable or desirable. In American culture, the dominant

rect if they comply duty-based ethical standards come from religious sources.
with existing obliga-
tions owed another

Religious Ethics
or ourselves.

The Western religious tradition—more specifically, the Judeo-Christian religious tradi-
tion—is rooted in the belief that certain absolute truths have been revealed through the
prophets, the Torah, the Bible, and religious institutions. The “Thou shalt not’s” of the
Ten Commandments and Christ’s instructions to help and care for others (“Love thy
neighbor as thyself”) are examples. These teachings establish for those who believe in
them an absolute ethical duty. It is not the consequences of an act but the nature of the
act itself that determines whether it is ethical.

LEGAL\\ROCUS—~EXAMPRLE

Leah Jordan decides to rob the rich to help the motive. She has “sinned” because stealing
poor, as in the English legend of Robin Hood. violates the Seventh Commandment (“Thou shalt
She has acted unethically despite her humane not steal”).
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Religious ethical standards are absolute. When an act is prohibited by religious teachings,
it is unethical. It should not be done, regardless of the consequences. Telling a lie for the
sake of gaining a promotion is unethical—even if no one is harmed by the lie and the
liar’s future seems more promising.

Religious ethical standards, however, also involve an element of compassion. There-
fore, although it might be profitable for a business to fire unproductive employees, those
employees or their families may suffer. This potential suffering is given much weight by
the decision maker. A compassionate manager or employer might decide to keep the em-
ployee and seek another way to increase profits.

The Golden Rule (“Do unto others as you would have them do unto you”) also ex-
pects compassionate treatment of others to a certain extent. This rule has been adopted
in some form by most religions.

Kant and Duty-Based Ethics

A duty-based approach to ethics not expressly based on religion is characteristic of the
philosophy of Immanuel Kant (1724-1804). Kant identified some general guiding princi-
ples of moral behavior. He believed in the fundamental worth of human beings and that
people were endowed with moral integrity and the capacity to reason and conduct their
affairs rationally without resort to religious precept.

Kantian ethical reasoning gives philosophical weight to the Golden Rule. But the
Golden Rule merely urges us to “do unto to others as we would have them do unto
us.” Kant’s approach forces us to look at the larger picture and asks everyone to treat
others as free individuals equal to everyone else. Thus, we have the duty to treat every-
one with dignity and the right to expect such treatment from others. What would society
be like if everybody acted as we did? Would it be positive or negative? Kant’s theory
forces us to look at and evaluate, from an objective point of view, social goals as well as
our personal desires and welfare when considering our behavior.

The central premise in Kantian ethics is that the morality of conduct depends on the
guiding principle, not on the results or consequences of the conduct. One must follow
the guiding principle no matter what the circumstance. Kant called these no-
matter-what principles categorical imperatives. They are absolute rules.

LEGAL\\ROCUS—~EXAMRLE

You are thinking about whether to cheat on an  meaningless. Similarly, you would not cut in line
examination. If you agree with Kant's categorical to purchase a ticket for a music concert because
imperative, you will decide not to cheat if everyone else cut in line, the line would
because if everyone cheats, the examination is disappear and chaos would result.

The strength of Kant’s duty theory lies in its relative simplicity. The Kantian model is
easily applied. Determining the absolute rule and applying it to the real-world situation
is all that is required to identify ethical conduct. Predictions about how others will be
affected by one’s actions are not necessary, although consequences do play an important
role in defining the nature of conduct and formulating the categorical rule. Conduct is
evaluated based on an unyielding rule: either the rule was followed or it was not. The
effect of conduct is not determinative when evaluating the moral correctness of a specific
action.
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Problems with Duty-Based Ethics
The efficacy of duty-based ethics is also its major shortcoming. Duty-based theory does
not give clear guidance on resolving complex ethical dilemmas. Ethical decision making
may involve fulfilling not just one ethical responsibility but several. When one ethical
duty conflicts with another, you have to decide which is the most fundamental and act
accordingly. Duty-based ethics provides no mechanism for prioritizing conflicting duties.
Duty-based ethics has other problems. Disagreements can arise about which duties
exist. Different religions, although often agreeing on many things, disagree fundamen-
tally on others. Kant’s formulas are not precise. Are there limits to obligations? If so,
what are those limits? Is it morally correct to kill in order to survive? Sometimes, apply-
ing religious or Kantian ethics is difficult.

LEGAL \FOCUS~—PROBLEM

= A business executive negotiating with another executive’s employer. Is this a violation of the
' L/ firm’s representatives may feel it necessary to religious teaching that one should not lie or of
stretch the truth or hold back information. The Kant's categorical imperative?
reason may be to get the best deal for the

Yes, it is probably unethical in both religious and Kantian terms. Remember, however,
that executives also owe an ethical duty to their employers to make decisions that are
profitable. Assume that the executive knows that, unless the deal is made, the employer
will have to lay off several long-time employees. These employees depend on the firm for
food on their table. Is “stretching the truth” consistent with the religious ethical duty to
be compassionate toward others? Is it consistent with the Kantian imperative to act only
as we would have all others act?

The executive may conclude that the ethical duty to be fully honest is more funda-
mental than the duty owed the business. This decision may include a personal cost, such
as the loss of a raise, which may affect the executive’s family. Alternatively, the executive
might decide that the ethical duty owed to the business and its employees is the more
fundamental one. The example illustrates that often ethical decisions are not clear-cut.
Decisions involve choices, not between good and bad alternatives but between good
and less good alternatives.

Utilitarianism

“Thou shalt act so as to generate the greatest good for the greatest number.” This is a
paraphrase of the major premise of utilitarianism. This philosophical theory was first

el arianism developed by Jeremy Bentham (1748-1832). In contrast to duty-based moral theory, util-

An ethical doctrine

holding that deter- itarianism is outcome oriented. It focuses on the consequences of an action. It does not
mining right conduct focus on the nature of the action itself or on any set of pre-established moral values or
is based on conse- religious beliefs.

guences; that the

f the be-
E;J\r/ip;sshgum ebe ihe Right and Wrong in Utilitarianism

greatest happiness of Under a utilitarian model of ethics, an action is morally correct or right when, among
the greatest number. people it affects, it produces the greatest amount of good for the greatest number of peo-
ple. When an action affects the majority adversely, it is morally wrong. Applying the util-
itarian theory thus requires (1) a determination of the alternate actions available in a
given situation, (2) a determination of who will be affected by these actions, (3) an
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assessment, or cost-benefit analysis, of the negative and positive effects of each alterna-
tive action on these individuals, and (4) a choice among the alternatives that will pro-
duce the maximum societal utility.

The major strength of utilitarian ethics is its flexible application. Duty-based ethics
admits no exceptions or justifications for deviation from the moral standard. In contrast,
utilitarians reject the notion that certain conduct is always right or always wrong. For
example, utilitarians would deny that stealing is always wrong. Utilitarians consider the
circumstances. A balancing of the harms resulting from unequivocal application of the
moral standard is performed. Justifiable deviations are identified. Stealing would be mor-
ally acceptable if more good than harm would result from the theft. If a single mother of
four, unemployed and starving, stole a loaf of bread from a supermarket, utilitarians
would conclude that the theft was justified because five lives would be saved from star-
vation as weighed against the lost revenue (approximately $2.50) to the supermarket.

Another advantage of utilitarianism over absolutism is that utilitarianism may be ap-
plied in situations where moral standards collide. Because the practical application of the
absolute duty approach offers no scheme for resolving inevitable conflict among moral
standards, the conflict is irresolvable under that model.

In situations that require a choice among competing moral values, the ranking of
moral values is predicated on the consequences of alternative actions. The action result-
ing in the greatest social benefit or the least cost to society is deemed to be the proper
course. Where the practical application of duty-based ethics would produce a moral pre-
dicament, utilitarian application produces a solution, however imperfect.

Problems with Utilitarianism

Utilitarianism also suffers from some problems. An accurate calculation of overall wel-
fare, happiness, or utility requires knowledge of what the actual consequences, both neg-
ative and positive, of a given decision will be. Rarely, if ever, can all possibilities of a
decision be accurately predicted. This is especially true with decisions that affect millions
of people.

It is difficult to measure good and bad. What are your values? The cost-benefit
method of measuring good and bad still requires the decision maker to assign values to
expected outcomes. It isn’t easy.

Another problem with utilitarianism is that it usually involves winners and losers. It
is sometimes impossible to satisfy everyone with a policy action based on utility.

Tim Johnson, a manufacturer, owns many at the plant are twice that of any of Johnson's
manufacturing plants. One of the plants is much  other plants. The product price cannot be
older than the others. Equipment at the old plant increased because of competition. What should
is outdated and inefficient. The costs of production  Johnson do about the plant?

In a utilitarian analysis of the problem, the costs of closing the plant, including the finan-
cial burden of laid-off employees, are weighed against the benefits of closing the plant.
Benefits include the future financial security of the firm and the employees who retain
their jobs at the other plants. If Johnson decides the issue from a utilitarianism perspec-
tive, he may close the plant. Closing the plant will yield the greatest benefit for the larg-
est number of people. The winners are those helped by the decision. The losers are the
workers now unemployed at the old plant.
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situational ethics
Term used disparag-
ingly to describe

an “end-justifies-the-
means” maxim
supplanting duty

or obligation.

The Legal System and Basic Principles of Law

Utilitarianism is criticized because it is an objective, calculated approach to a prob-
lem. It reduces human beings to plus and minus signs on a cost-benefit worksheet. Util-
itarian reasoning has also been used to “ustify” human costs that many find
unacceptable.

The strongest criticism of utilitarian theory is that an end-justifies-the-means maxim
supplants the moral code. Situational ethics is a term often used disparagingly to
describe such reasoning. In other words, ethical principle is minimized in favor of net
social gain.

LEGAL \FOCUS~—PROBLEM

. _—Is the execution an innocent man ever justified?
” Consider the following hypothetical: An African-
American man is convicted of the rape-murder of

governor commute the sentence of this death
row inmate if he is convinced of the man’s
innocence?

a white woman in the Deep South. Should the

deductive logic
A method of logical
reasoning from two
or more propositions
to a conclusion. In-
ferences are drawn
from a general
premise to a specific
premise. The conclu-
sion is valid if the
propositions on
which the conclusion
is based are true.

syllogism

A pattern of deduc-
tive logic that con-
tains a major or
general premise, a
minor or specific
premise, and a con-
clusion, always in that
order. The conclusion
follows from the pre-
mises but is not a
premise itself.

Utilitarians would say no, if allowing the convict to be put to death would prevent a riot
by the white community that would likely result in the killing of innocent African-
Americans. Here, execution of an innocent man would be justified under utilitarian the-
ory because society’s interest in saving more than one life (the predicted killing of inno-
cent African-Americans) trumps the rights of the individual.**

There are other theories of moral responsibility, but all of them involve making dif-
ficult choices in a world in which information is imperfect. Ethical choices involve
choosing between self-interest and perceived ethical obligations.

Moral Reasoning

An important objective of this section is to help you develop a framework for moral
problem solving. The following discussion will help you organize your thinking about
what your personal philosophy is and how to apply it in an orderly fashion to circum-
stances for which you have little or no experience.

We present a rational approach to evaluating situations, but not the answers. We
offer a method, not a conclusion. It is a compass, not a road map, only directions.

Moral reasoning is a process of testing whether a given action is right or wrong. It
also determines moral responsibility or culpability. It uses deductive logic. Deductive
logic is a method of logical reasoning from two or more propositions to a conclusion.
Inferences are drawn from a general premise to a specific premise. The argument is
sound if the propositions on which the conclusion is based are true and if the inferences
are valid.

Deduction may be understood as a pattern or syllogism. Syllogisms help to organize
thinking so that a valid conclusion is reached. Syllogisms help to identify incorrect pre-
mises and flawed thinking. Moral reasoning follows the following pattern:

Proposition One (general premise)

Proposition Two (specific, factual, or situational premise)

Conclusion (moral determination)

The general premise is the moral/ethical standard. The situational premise is the conduct
(“what happened” or “what conduct is contemplated”) being scrutinized. The conclusion is
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the product of applying the ethical standard to the conduct. It is the evaluation as to
whether conduct was proper or improper as measured against the moral standard.

Consider the Kitty Genovese case, discussed earlier, under the utilitarian model and
compare it with the Kantian model. Under the utilitarian model, failing to come to the
rescue could be morally justified.

General premise One should come to the rescue of helpless living beings
unless doing so would cause greater harm in the
community.

Factual premise Coming to the rescue of a helpless woman (Kitty Genov-

ese) while her vicious attacker was stabbing her could have
resulted in a multiple murder—greater harm. (Note: Pre-
dicting a likely result—a multiple murder—of the asserted
failure to act, here a failure to come to the rescue—is
necessary to reach a conclusion in utilitarian analysis.)

Moral determination Failing to come to the rescue of Kitty Genovese was mor-
ally proper because coming to her aid could have resulted
in more people being murdered.

Under duty-based models, failing to come to the rescue of Kitty Genovese is not morally

acceptable.
General premise Moral people must always come to the rescue of a helpless
living being.
Factual premise Kitty Genovese was helpless at the hands of her vicious

attacker.

Moral determination  Because no one who witnessed the attack of Kitty Genov-
ese, a helpless living being, came to her rescue, no witness
acted morally.

Note that the different conclusions under the utilitarian and duty-based models are the
result of the variation in the general premise, not a variation in the logical process. The
pattern of reasoning remains the same; only the standard changed. To summarize, moral
reasoning is a deductive process that follows the same pattern regardless of which ethical
standard is applied: Determine the moral standard (general premise). Apply the moral
standard to the situation (factual premise). Decide whether action was right or wrong.

Individuals are not born with the ability to understand and apply moral standards.**
People need to learn how to translate their personal philosophy into action. It requires
inquiry, comparison, and reflection. It takes practice.

There are pitfalls to understanding ethics in general and moral problem solving in
particular. Much of the terminology of ethics is used interchangeably. For example, the
terms morals and ethics are often used synonymously. They are distinguishable, however.
Morals are precepts or values held as beliefs. In contrast, ethics are the realization of
those beliefs as standards of conduct or as evidenced by an act or failure to act.

Sometimes it is unclear whether one is referring to the moral standard (the rule) or
the moral conclusion (the result of applying the standard to the situation). The two are
distinct and especially so when one learns how to separate the steps of the moral reason-
ing process.

For learning purposes, it is critical to watch your language. For clarity, use vocabu-
lary to distinguish conceptually distinct phases of the moral reasoning process and label
the component terms carefully. For example, the statement “That’s immoral” is an
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non-normative
statements
Statements that re-
flect no value
judgment.

normative
statements
Statements that re-
flect what should be
or how one should
act.

assertion that could mean the behavior is wrong. But, by what standard? It may not be a
final conclusion, either. The behavior may be excused or justified.

Translating Moral Philosophy into Action
The process of moral problem solving must be broken down, step by step.

Step One First, you must break down the moral reasoning process. Separate facts from
the moral premise (ethical rule or standard) and the moral premise from the moral judg-
ment (application of the ethical rule). Be aware that moral standards are often implicit.
Distinguishing among statements is helpful in separating the standard from the facts of
the situation. Some statements are matters of fact. They do not assert a value judgment.
Other statements are value laden.

Statements that reflect no value judgment are objective. They are what is so. These
statements are referred to as positive or non-normative statements.

Statements that reflect what should be or how one should act are called normative
statements. They tell what someone deems socially acceptable. The statement is
subjective.

Practice in developing the ability to recognize one’s own values and those of others
begins with distinguishing between normative and non-normative statements. Again, it
helps to watch your language and keep phases of the moral reasoning process separate.

Non-normative Statements
o This legislative session, Congress lowered taxes.

« The new state building has more offices than the older one.

Normative Statements
o Lowering taxes is bad because it will fuel inflation.

o Producing oil is more important than protecting the environment.
« It was not necessary to build a new state building.

It is not always easy to recognize the difference between normative and non-
normative statements. One clue is that normative statements are asserted in a way that
indicates both the conclusion and a justification or reason for the conclusion. The reason
could be express or implied.

If we change the statement “Lowering taxes is bad because it will fuel inflation,” to
simply “Lowering taxes is bad,” we are implying that if asked we can provide some jus-
tification for the statement.

Non-normative statements are matters of fact. They don’t beg for reasons to validate
their accuracy.

Another way to tell whether a sentence is normative or non-normative is to ask,
“Does it tell how? Why? Why not?” If the statement expressly or impliedly answers these
questions, then it’s probably normative.

Step Two Once you have isolated the moral standard, gather all relevant facts—just the
facts. What happened? When? Where? Who? Be sure you have enough facts to deter-
mine the moral standard. It is critical to be accurate and complete, to use only relevant
facts,”® and to separate the facts from the moral standard.

Step Three Using deductive logic, apply the moral standard to the facts of the situa-
tion. The result will be the moral determination.

This three-step process will result in a rational outcome, although it will not
resolve all ethical dilemmas. Different people have differing moral philosophies and
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positive law

The rules members of
a society are obliged
to obey to avoid
punishment or pen-
alty imposed by the
government.

culpability
Behavior that is suffi-
ciently wrongful to be
at fault or to be re-
sponsible for pro-
scribed conduct.
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varying abilities to solve moral problems. However, this process will help you re-
solve moral conflicts in a coherent, rational way. Now you are prepared to articulate,
defend, and negotiate for your moral conclusion. Let the moral problem-solving process
begin.

Morals and Ethics: Distinguishing between Laws and
Moral Ethics

Throughout this text we present situations that combine moral and legal issues under the
special header “Morals and Ethics.” These situations ask you to examine more than just
the law of the situation. To answer the question of whether an action is legal does not
necessarily answer the question of whether it is ethical. Not all moral standards are for-
malized or codified. Therefore, discerning between legal duties and moral obligations will
simplify the moral problem-solving process.

Many ethical decisions are made for us by our laws. In most cases, law reflects many
of a society’s ethical values. Virtually all of what you will read in this text involves posi-
tive law, sometimes called black-letter law. Positive law tells individuals which actions are
prohibited. The law gives warning that society (through government) will punish the viola-
tors. Nonetheless, simply obeying the law does not fulfill all ethical obligations. In the inter-
est of preserving personal freedom, as well as for practical reasons, the law does not—and
cannot—make all ethical requirements legal requirements.

In all societies, ethics and the law go hand in hand. Law can never operate in a vac-
uum. It cannot be a series of rules imposed upon society from outside the society. The
law must reflect a society’s customs and values. It must enforce principles of behavior
that society thinks right and just. Law is thus an expression of the social forces at work
in the society of which it is a part.

Criminal responsibility and civil liability imply failure to conform to a standard of
conduct. Obviously, criminal responsibility and civil liability are not synonymous, and
they are not coextensive with moral accountability. Significantly, moral accountability re-
quires us to go beyond what the law requires.

In addition, the underlying rationale for criminal laws, civil laws, and moral stan-
dards and the consequences for violating or breaching them vary in important ways.

Criminal responsibility and civil liability are legal terms describing a duty to be-
have or refrain from conduct, the failure of which results in a penalty. Criminal re-
sponsibility is concerned with the behavior of the criminal. The penalty for criminal
conduct generally involves curtailment of basic civil liberties: loss of life (death sen-
tence), liberty (prison time), and property (fines). Criminal behavior (culpability) also
results in contempt for the wrongdoer. The primary justification for punishing crim-
inals is to vindicate society’s norms. Some argue that the purpose of such punishment
is deterrence; some call it retribution; some believe the goal is (or should be)
rehabilitation.

Civil liability is concerned with the victim. The object of civil liability is to put vic-
tims back in the position they were in before the wrongful act, or as nearly as possible. A
determination that a person is liable necessitates compensation for the victim, usually in
the form of monetary payment. In theory, the law’s focus is on paying the victim back
rather than on reproving the wrongdoer.

A moral breach may involve contempt, banishment, excommunication, or isolation.
It may look and feel like punishment, but it does not entail imposition of penalty by the
government.
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USING COURT CASES

Although case law is but one source of American law, it has a special place in the study of
law. Court cases are about the actual legal problems of people. Each case is an individual
drama, where parties seek help, justice, principles, and power. By reading cases, a student
can see the legal problems of people and how the law is used to resolve these problems.

At the conclusion of each text chapter, we present a case to provide you with a real-
life illustration of how courts interpret and apply the law. Other court decisions are re-
ferred to in footnotes and endnotes throughout the text, and some end-of-chapter pro-
blems are based on actual legal disputes. This section offers a brief introduction to case
citations, the legal “shorthand” used to identify court cases.

Although the court system is discussed in detail in Chapter 3, one broad distinction
is important. There are two types of courts, trial and appellate. A trial court is where two
parties each present their version of the facts of a legal dispute and receive a decision or
ruling. Appellate courts exist to review the actions of lower courts (trial or lower appel-
late courts) and to correct their mistakes of law.

Federal Court Decisions

Federal trial court decisions are published in West’s Federal Supplement (F.Supp.). Opi-
nions from the circuit courts of appeal are reported in West’s Federal Reporter (F. or
F.2d). Opinions from the U.S. Supreme Court are reported in West’s Supreme Court Re-
porter (S.Ct.), the United States Reports (U.S.), the Lawyers’ Edition of the Supreme Court
Reports (L.Ed.), and other publications.

The United States Reports is the official edition of all decisions of the U.S. Supreme
Court for which there are written opinions. Published by the federal government, the se-
ries includes reports of Supreme Court cases dating from 1791. Sample citations for fed-
eral court decisions are listed and explained in Exhibit 1.1.

State Court Decisions

Most state trial court decisions are not published. Usually, decisions from the state trial
courts are filed in the office of the clerk of the court. The court clerk’s job includes keep-
ing court records and making the decisions of the court available for public inspection.

Written decisions of the state appellate courts, in contrast, are published and distrib-
uted. The reported appellate decisions are published in volumes called Reports. They are
numbered consecutively.

State court appellate opinions also appear in regional units of the National Reporter
System, published by West Publishing Company. Most libraries have the West reporters
because they are published quickly and are distributed more widely than the state-
published reports. Many states have eliminated their own reporters and use West’s Na-
tional Reporter System. The National Reporter System divides the states into the follow-
ing geographical areas: Atlantic (A. or A.2d), South Eastern (S.E. or S.E.2d), South
Western (S.W. or S.W.2d), North Western (N.W. or N.W.2d), North Eastern (N.E. or
N.E.2d), Southern (So. or So0.2d), and Pacific (P. or P.2d).

After appellate decisions have been published, they are normally referred to by:

1. The name of the case

2. The volume, name, and page of the state’s official reporter (if different from West’s
National Reporter System)

3. The volume, unit, and page number of the National Reporter
4. The volume, name, and page number of any other selected reporter
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EXHIBIT 1.1 National Reporter System—State/Federal

State Courts*

398 MASS. 254, 496 N.E.2d 827 (1986)
———
N.E. is the abbreviation for West’s publication of state court decisions rendered in the northeastern region
of the National Reporter System. 2d indicates that this case was included in the second series of those
reports.

MASS. is an abbreviation for Massachusetts Reports, Massachusetts’ official reports of the decisions of its highest court,
the supreme judicial court, which is comparable to other states’ supreme courts.

The numbers 398 and 496 refer to reporter’s volumes. The numbers 254 and 827 refer to the first pages in those volumes on
which this case can be found.

59 Cal. 2d 428, 380 P.2d 644, 30 Cal. Rptr. 4 (1963)
————
Cal. Rptr. is the abbreviation for West's unofficial reports—titled California Reporter—of the decisions of
California courts.

Cal. is an abbreviation for California Reports. This is the official state publication for the decisions of the highest California
court, the state supreme court.

Federal Courts

477 U.S. 131, 106 S.Ct. 2240, 91 L.Ed.2d 110 (1986)
TT— TT—
S.Ct. is an abbreviation for the Supreme Court Reporter, part of the West Publishing Company’s National
Reporter System, L.Ed. is an abbreviation for Lawyer’s Editions U.S. Supreme Court Reports. Both of these
publications are private unofficial reports of U.S. Supreme Court decisions.

U.S. is an abbreviation for the United States Reports. This is the official federal publication for the decisions of the highest U.S.
court, the Supreme Court.

792 F.2d 1423 (9th Cir. 1986)
—~———

9th Cir. is an abbreviation denoting that this case was decided in the U.S. Court of Appeals for the Ninth
Circuit.

F. is an abbreviation for Federal Reporter, a part of the West Publishing Company’s National Reporter System. This publication
reports cases from the U.S. Court of Appeal.

352 F.Supp. 1105 (5.D.N.Y. 1972)
2

S.D.N.Y. is an abbreviation indicating that the U.S. District Circuit for the Southern District of New York
decided this case.

F.Supp. is an abbreviation for Federal Supplement, a part of the West Publishing National Reporter System. This publication
reports cases from the U.S. district courts.

*The case names (for example, Roe v. Wade), have been deleted from these citations to emphasize the publications. It should be
kept in mind, however, that the name of a case is as important as the specific page numbers in the volumes in which it is found. If
a citation is incorrect, the correct citation may be found in a publication’s index of case names. The date of a case is also important,
both to provide a check on error in citations and because a recent case is likely to have more value as an authority than earlier cases.

citation, legal This information makes up what is called the citation. Citing a reporter by volume num-
Abbreviated refer- ber, name, and page number, in that order, is common to all citations.
ence to a variety of When more than one reporter is cited for the same case, each reference is called a

legal authorities in-

cluding court cases parallel citation. For example, consider the following case: Quality Motors, Inc. v. Hays,

216 Ark. 264, 225 S.W.2d 326 (1949). The opinion in this case can be found in volume
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unanimous
opinion

A judicial decision
with complete agree-
ment by all judges.

majority opinion
A written opinion by
a judge outlining the
views of the majority
of the judges of the
court deciding the
case.

concurring
opinion

A written opinion
wherein a judge
agrees (concurs) with
the result reached by
another judge, but
for different reasons
from those stated by
the other judge.

dissenting
opinion

A written opinion by
a judge or judges
who vote(s) contrary
to the majority opin-
ion and holding of
the court.

The Legal System and Basic Principles of Law

216 of the Arkansas Reports on page 264. The parallel citation is to volume 225 of the
South Western Reporter, second series, page 326.

In cases presented in the text, we provide the citation, the name of the court hearing
the case, and the year of the court’s decision. A few of the states—including those with
more than one appellate court, such as California, Illinois, and New York—have more
than one reporter for the state court opinions. Sample citations are listed and explained
in Exhibit 1.1.

Reading Court Cases

The cases in this text have been reworded and condensed from the full text of the courts’
opinions. For those wishing to review court cases for future research projects or to
gain additional information, the following sections will help you to read and understand
case law.

Case Titles

In the title of a case, such as Adams v. Jones, the v. or vs. stands for versus, which means
“against.” If the case is at the trial court level, the plaintiff—the person who files the
suit—would be the first name mentioned, Adams. The second name, Jones, would be
the defendant—the person who is sued. If the case is an appellate court case, however,
often the original plaintiff cannot be determined from the case title. Some appellate
courts retain the trial court order of names, but many place the name of the party
appealing the decision first, so the case might be called Jones v. Adams. You must read
the facts of each case carefully to identify each party.

Terminology
You will frequently find the following terms and phrases in court opinions and legal
publications.

Decisions and Opinions

Most appellate or reviewing court decisions are explained in writing. A decision contains
the opinion (the court’s reasons for its decision), the rules of law that apply, and the
judgment. Appellate courts consist of a panel of three or more judges, and there are
four types of written opinions for cases decided by these appellate courts.

1. When the judges unanimously agree on an opinion, the opinion is written for the
entire court and is called a unanimous opinion.

2. When the opinion is not unanimous, a majority opinion is written. This opinion
outlines the views of the majority of the judges deciding the case.

3. Often, a judge who feels strongly about making a point that was not made in the
unanimous or majority opinion will write a concurring opinion. The judge agrees
(concurs) with the judgment given in the unanimous or majority opinion, but for
different reasons.

4. If the opinion is not unanimous, a dissenting opinion may be written by a
judge who disagrees with the majority. The dissenting opinion is important
because it may form the basis of arguments used years later to overrule the majority
opinion.
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appellant or
petitioner

The party who
appeals to a higher
court for review of a
lower court ruling.

appellee or
respondent

The party who, on
appeal, defends the
earlier court
determination.
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Judges and Justices
The terms judge and justice are simply different names given to judges in different
courts. All members of the U.S. Supreme Court, for example, are called justices. “Justice”
is also the formal title given to judges of appellate courts. In New York, a justice is a
judge of the trial court (which is called the supreme court), and a member of the court
of appeals (the state’s highest court) is called a judge. The term justice is commonly ab-
breviated to J., and justices to J]J.

A Supreme Court case might refer to Justice Kennedy as Kennedy, J.; or to Chief
Justice Roberts, Jr., as Roberts, C. J.

Appellants and Appellees

An appellant is a party who appeals a case to another court. An appellant is sometimes
called a petitioner, usually when the case involves a matter in equity. An appellee is the
party against whom an appeal is made. This party is sometimes called the respondent,
usually when the case involves a matter in equity.

A Note on Abbreviations

In court opinions, and in other areas of this text, certain words in firm and organization
names are abbreviated. Various terms for corporations, Corporation, Company, Incorpo-
rated, and Limited, for example, frequently appear in their abbreviated forms as Corp.,
Co., Inc., and Ltd. Legislation and statutes are often referred to by their initials. To pre-
vent confusion, we will give the complete name of each statute when it is first mentioned
in the text. We also identify how we will refer to it in the future. For example, the Uni-
form Commercial Code is commonly referred to as the UCC.

We provide at least one case at the end of each chapter. We briefly introduce each
case but we leave the discussion of the case in the language of the court (although we
have edited the court opinion for reasons of space). Knowing how to find and read a
court opinion is an important step in legal research. A further step involves “briefing”
the case to help one understand it. Legal researchers routinely brief cases by summariz-
ing and reducing the opinions to their most important elements. A discussion on how to
brief a case and a sample brief of the following case is provided in Appendix A.

Copyright 2010 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



36 UNIT 1 The Legal System and Basic Principles of Law

CASE

Eric J. v. Betty M. The Court of Appeals Dist. 4

~~

1

g

2

76 Cal.App. 4th 715, 90 Cal.Rptr. 2d 549 (1999)
——

3

[Robert brought home his new girlfriend, Helen,
and her 8-year-old sonm, Eric, to meet his
mother, father, brothers, sister, and their as-
sorted spouses. The relationship between Ro-
bert and Helen continued and Helen and
Eric were guests several times in various fam-
ily homes. It was later discovered that Robert
had sexually molested Eric during some of
these visits at Robert’s family’s homes and
that Robert was on parole for felony child moles-

tation. Robert was convicted of molesting Eric and sent
back to prison. Helen filed suit against Robert’s family
claiming they had a duty to warn her about Robert’s crim-
inal past and the potential danger to her child, and having
failed that duty they were liable for monetary damages for
the harm suffered by Eric. The trial court judge granted the
defendant’s motion to dismiss the case (nonsuit motion)
| after the completion of the evidentiary portion of the trial.

7—Justice Sills Delivered the Opinion of the Court:
[When Robert was released from prison on rehabilitative
parole after having been convicted of felony child moles-
tation four years earlier, his family might have disowned
him, but they didn’t. They accepted him back. And when
he found a girlfriend named Helen—who had an 8-year-
old boy named Eric—they did not tell Helen about
Robert’s previous conviction, no doubt hoping against
hope that he had reformed himself.

Unfortunately, and unbeknownst to any members of
the family or Helen herself, Robert began molesting
Helen’s son early on in his relationship with her.

Facts and Litigation Background

In 1978 Robert was arrested for the misdemeanor of “an-
noying” a minor. He pled no contest and served six
months, and was on probation for the next three years.
During that time he committed one probation violation
for taking four high school freshman boys to dinner with-
out supervision. Again he served some time in jail and
| was placed on probation.
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Then in 1984 he was arrested for molesting a
10-year-old boy. He again pled no contest, this
time to a felony count. He served four years
in state prison, getting out in August 1988.

In June 1989, Robert met Helen and her
8-year-old son Eric at Magic Mountain. A
relationship developed between Robert and
Helen, and, by Thanksgiving 1989, Robert
invited Helen and Eric for an overnight stay

at the home of his mother Dorothy in Big Bear
so she and Eric could meet some of the rest of his family.
Besides Dorothy, Robert’s family consists of his father Ed-
win, his father’s wife Betty, Robert’s three brothers Frank,
Phillip and Eddie, and a sister named Diane.

The members of Robert’s family concluded that He-
len was his “girlfriend.” Their relationship continued until
early 1992, when Robert moved to Las Vegas.

Later that year, one of Helen’s friends saw a special
on television regarding convicts on parole, which showed
a picture of a younger, beardless Robert and revealed that
he was a convicted molester. She told Helen about the|
program, and a few days later, Helen took Eric to a police
station. There, Helen learned that Robert had been mo-
lesting Eric. In June 1993 Robert was convicted of 23
counts of child molestation. He had never told Helen of
his criminal history.

Helen, acting as guardian ad litem [Latin: “for pur-
poses of the suit”] for Eric, sued various members of Ro-
bert’s family. The case came to trial, during which it was
learned that on several occasions Eric was molested on
property owned by some of Robert’s family members.

Each of the relatives had various degrees of knowl-
edge of Robert’s history. Father Edwin knew the most. He
knew about the 1978 and 1984 convictions. Robert came
to live with him and Betty for a short period after Robert’s
release from prison in 1988, and was visited by a parole
officer shortly thereafter; Betty told Edwin that in her
opinion Robert was a “pedophile.” The parole officer
also told Edwin that Robert had agreed to be put on a
state parole rehabilitation program obligating him to |




[report for psychiatric counseling, obtain gainful employ-
ment, not be alone with an unsupervised child, and allow
for unannounced inspections of his residence.

Edwin also believed that his son was, as he would later
testify in trial, “truly repentant of his unfortunate situation
back in 1984 that he was trying to adhere to his parole very,
very vigorously.” Indeed, Robert had voluntarily “partici-
pated” in the television special regarding convicts on parole
against his father’s advice because, as he told his father,
“Dad, I want to do it to show we can succeed. . ..”

The testimony was uncontroverted that none of the
defendant family members ever told Helen about Robert’s
convictions.

After the evidence had been completed the trial court
granted nonsuit motions made by the defendants in this
appeal; Helen then filed a timely notice of appeal from the
judgment in their favor. On appeal Helen now argues that
the evidence was susceptible to liability based on either
premises liability or general negligence theories. [We
have omitted the discussion about premises liability.]

Discussion

Absent a “special relationship,” one cannot be held liable
for mere nonfeasance, such as not protecting another
from a criminal attack by a third party. (See Totten v.
More Oakland Residential Housing, Inc. (1976) 63 Cal.
App., 134 Cal.Rptr. 29 [“As a basic general principle, in
the absence of a special relationship or circumstance, a
private person has no duty to protect another from a
criminal attack by a third person.”].) The basic idea is
often referred to as the “no duty to aid rule,” which re-
mains a fundamental and long-standing rule of tort law.
As the Supreme Court said in Williams v. State of Califor-
nia (1983) 34 Cal.3d 18, 23, 192 Cal.Rptr. 233, 664 P.2d
137: “As a rule, one has no duty to come to the aid of
another. A person who has not created a peril is not liable
in tort merely for failure to take affirmative action to assist
or protect another unless there is some relationship be-
tween them which gives rise to a duty to act.”

[Helen’s] claim essentially requires this court to depart
from the rule against liability for mere nonfeasance.
That rule is foundational in California tort jurispru-
dence. The tort law of California does not impose
mandatory good samaritanism.

Helen argues that Soldano v. O’Daniels (1983) 141 Cal.
App. 3d 443, 190 Cal.Rptr. 310 modified the no duty to aid
rule. As one commentator has noted, Soldano stands out as

| the only case in the United States during the thirty year
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period since the death of Kitty Genovese that could “be]
read” as adopting a duty to aid rule, though the commenta-
tor who made that statement also noted that the “court’s
apparent holding [was] to the contrary.” (See Payne, Linking
Tort Reform to Fairness and Moral Values (1995) 1995 Det.
C.L. Rev. 1207, 1237.) Soldano did not abrogate the rule
against liability for mere nonfeasance. Rather like Justice
Scalia’s observation about the famous contracts case of Had-
ley v. Baxendale (1854) 156 Eng.Rep. 145 it is an instance of
a court knowing the right rule but simply not applying it
correctly. The time has come to explain why the result in
the case is an aberration in American tort jurisprudence.

In Soldano a saloon patron ran across the street to a
restaurant to try to phone the police about a threat that
had been made in the bar. The patron requested that the
bartender of the restaurant (in the fairly neutral language
that the opinion used to describe the actual facts) “either
call the police or allow him to use the [restaurant] phone
to call the police. The [bartender] allegedly refused to call
the police and allegedly refused to allow the patron to use
the phone to make his own call.” The threat in the saloon
eventually escalated into a lethal shooting.

The appellate court reversed the judgment entered af-
ter a summary judgment motion when the son of the man
who was shot and killed in the saloon sued the restaurant
across the street. The appellate court began its substantive
discussion by saying the “facts” of the case before it “come
very nearly within section 327” of the Restatement Second
of Torts, which the court then paraphrased for the rather
noncontroversial point that if you know a third person is
going to render aid to another you shouldn’t “prevent” that
person “from doing so.” The opinion then . . . added the
idea that you shouldn’t “interfere” with another person’s
attempt to give aid as well as “prevent” it.

The problem with the court’s analysis is that it subtly
equated the concepts of prevention and interference with
the fact that the bartender had refused to allow a saloon
patron from across the street use the restaurant’s phone.
“Interference” and refusal to allow one’s property to be
commandeered, even for a good purpose, are simply two
different things. If the English words prevent and interfere
still mean anything, they necessarily convey the notion of
some sort of affirmative action, not just refusal to turn
one’s property over to someone else.

Th[e] weighing process . . . has already been done by
courts over the centuries in formulating the “no duty to
aid” rule. We need only add that any result other than the
one we reach today under the facts of this case would
create intolerable conflicts of interest within families.
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The judgment in favor of the respondents is affirmed.
RYLAARSDAM, J., and BEDSWORTH, J., concur.

Case Notes

1.

The name of the case is Eric J. v. Betty M. Eric J. is
the plaintiff, although as he is a minor, his mother
brought the case on his behalf; Betty M. was the
first-named defendant. Other defendants are not
named in the title.

The court deciding the case was the California
Court of Appeals District 4, an intermediate-level
court in the California state court system.

This citation is from the state of California official
reporter and indicates that this case can be found
in Volume 76 California Appellate Reporter,
fourth series, on page 715.

. This citation is a parallel citation to a West’s state

reporter and indicates this case can also be found
in Volume 90 of the California Reporter, second
series, on page 549.

The case was decided in 1999.

. The authors prepare a short summary of the im-

portant facts, decision in the law court, and issues
to be decided in the case.

The name of the judge or justice writing the majority
or unanimous opinion and her recitation of impor-
tant facts, history of this court case, and indication of
issues in the case to be decided by the court.

The Legal System and Basic Principles of Law

8.

10.

The court addresses the legal questions posed by
the case facts. This is the analysis portion of the
case and the part that shows the use of prior court
decisions and the specific reasoning leading to the
court’s ultimate decision.

The holding or decision of the court.

The remaining members of the panel concur, so
this is a unanimous opinion. If one of the judges
had disagreed with the result, that judge could
write a dissenting opinion to explain why. A judge
who agreed with the decision but not the reasons
behind it could write a concurring opinion.

For Critical Analysis
1. What do you think of Robert’s family’s conduct?

Should they have disclosed what they knew to Helen?
Use both Kantian and utilitarian methods of ethical
analysis to determine the duty to disclose, and com-
pare results.

. Is the rule determined by the court a substantive rule

or procedural rule? Is this a criminal law case or civil
case? Is this a state law or federal law matter?

. Several of Robert’s earlier pleas to criminal charges

were “no contest.” What does that mean? Why would
that choice of a plea be made? Use the text index,
glossary, or the Internet to find the answer.

CHAPTER QUESTIONS AND PROBLEMS

1. Consider a current issue lacking a clear legal resolu-
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tion. What activities are occurring within American
society to address the issue? Is Congress considering
passing a new law? Is a case headed toward or at a
higher court? Are candidates for political offices de-
claring a position on the issue? What do you think
will be the legal outcome of the issue? How do you
think it will be resolved?

. Contrast statutory law and case law. How are they

different? What would be some strengths and weak-
nesses of each form of law? Texas is one of a few
states that recognize common law marriage. Does
that mean the law recognizing the marriage is statu-
tory or case law?

. Assume a fifty-first state called Columbia enacts the

following statute sections during its 2008 session:

a. Makes it illegal for anyone under age 23 to possess
a can of aerosol spray paint unless that person is
licensed by the state to do so

b. Establishes an application form and sets a filing
fee to obtain a spray paint possessor’s license

c. Defines the tort of spray paint trespass and indi-
cates the circumstances under which victims can
sue and recover damages from spray painting
violators

d. Provides that owners whose properties are wrong-
fully spray painted can sue in small claims court
for damages not to exceed $25,000

e. Makes it a misdemeanor to sell or give a spray
paint can to any unlicensed person under age 23

Characterize each of the statute sections above as ei-

ther civil or criminal law, public or private law, and

procedural or substantive.



4. Explain to a friend the following types of court opi-

nions: majority, concurring, and dissent.

. Attorneys do not have a monopoly upon the legal

issues within our society because everyone, individual

or corporation, has the constitutional right to
represent themselves without an attorney. Is this an
accurate generalization?

. Identify which of the following acts are crimes and

which are civil wrongs (called torts).

a. Dirk, brandishing a gun, robs a convenience store.

b. Dirk captures and rapes Monica in the parking lot
of a mall.

c. Dirk shoplifts clothes from his employer’s store.

d. Dirk seduces Monica, age 17.

e. Dirk carelessly drives his car into a school bus,
killing one child.

f. Dirk crudely asks Monica to engage in a sex act
with him.

. Which of the following issues would most likely be

decided by both state and federal appellate courts?

a. Proper selection of jurors

b. Whether or not a witness lied during trial

c. Whether or not a jury came to the correct
decision

d. Whether or not certain evidence should have been
produced by attorneys during trial

e. Whether or not the trial court judge made errone-
ous rulings on objections to evidence

. There are nine U.S. Supreme Court justices today,

just as there were in 1900 when our population was

76 million. Today, the U.S. population is over 300

million. Which of the following do you think should

be done to rectify this situation?

a. More justices should be appointed to share the
workload.

b. A new specialized court should be created to han-
dle specified kinds of cases (say criminal appeals,
only).

c. Our justices should be paid more.

d. Can you think of any other possible remedy?

. Mandy, a 17-year-old high school student, was

spending Friday night at her friend Kristie’s house.

Both decided to go to a party at a fellow student’s

10.

11.
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home. The parents of the host were away for the
weekend. Marijuana and Ecstasy were said to have
been used at the party. It was reported that Mandy
told a group of friends, including Kristie, that she had
taken some Ecstasy, although no one actually saw her
take the drug.

Kristie went home without Mandy. As the even-
ing wore on, Mandy complained of feeling sick. She
was given lots of water to drink. (Dehydration is a
common side effect of Ecstasy.) Soon Mandy vomited
and was moved to a bedroom to rest.

The next morning, Kristie awoke to find that
Mandy had not returned to sleep at Kristie’s house.
Kristie ran back to the house where the party had
taken place. She arrived just in time to see Mandy
taken away by ambulance. She was taken to the
nearby hospital and pronounced dead on arrival.”’

Who will be held responsible for allowing
Mandy to die? Kristie? The students at the party?
The student whose house was the site of the party?
Could Kristie’s parents be held responsible? The
host’s parents? Is there any criminal responsibility?
Civil liability? Would your answer be different if
Kristie gave Mandy the drug? As a matter of moral-
ity, who would be held responsible under utilitarian
theory? Kantian ethics?

Refer to the provisions of the Code of Hammurabi
provided in the text on page 20. Using modern cate-
gories of law, characterize each provided rule. Proce-
dural or substantive? Public or private? Civil or
criminal? Speculate about the societal purpose of
each rule.

Why are the thousands of often complex state and
federal appellate decisions totaling tens of thousands
of pages annually printed in expensive, hardcover
books to collect dust in libraries? Why are they
made available on the Internet? Who reads these
long and, frankly, often boring recitals of the law,
precedents, and legal theory? Surely, all of these vo-
lumes cannot contain only significant and important
cases. Why do we need volumes on the law of the
1800s, or of the 1920s?
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The Constitution

“The layman’s Constitutional view is that what he likes is Constitutional and that which he
doesn’t like is unconstitutional. That about measures up the Constitutional acumen of the

average person.”
Hugo Black, U.S. Supreme Court Justice, New York Times, 26 February 1971.

LEARNING OBJECTIVES

After reading and studying this chapter, you should be able to:

Define constitutionalism. D Explain what the commerce clause is and
Distinguish between natural and positive law describe its effects.

and provide examples of each. D Understand the nature of the Bill of Rights and
Explain the concept of judicial review. provide some examples of restrictions on

federal government and, through the doctrine

Describe how power and authority are divided . .
of incorporation, state government.

among the branches of the government under _ o _
the doctrine of separation of powers. D Discuss the application of the First Amendment

D Explain the organization of the national to expressions of free speech and religion.

government and identify important attributes P Understand the major contentions involving
of each branch. the "right to bear arms.”
Understand and define federalism. D Understand and be able to discuss the due

process and equal protection clauses and the

D Identify the major processes of citizen right to privacy.

legislation.
D Define and provide examples of police power,

\ the supremacy clause, and the power to tax. /

41
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Does a woman have a legal right to an abortion?

Does a person have a right to burn the American flag?

Do gay couples have a right to marry?

Can a state prohibit a local activity if it affects interstate commerce?
Can the government take or harm a citizen’s property?

What rights do noncitizens have?

Can the president ignore a law?

Can persons be denied or granted rights or privileges based on the color of their
skin?

These questions and more are partly or wholly answered by the U.S. Constitution or the
interpretation of the Constitution by the courts. Many fundamental concerns related to
social existence are about human rights, and the U.S. Constitution is a seminal document
in the legal recognition of human rights. The Constitution is the foundation of the dem-
ocratic institutions that define and provide our freedom and rights.

Our Constitution is a voluntary agreement among our citizens that specifies national
rules of governance and expresses our fundamental principles of justice. It also lists the
inalienable rights of the people that bind them to cooperate for their general welfare.
Written 11 years after the Declaration of Independence, the Constitution became opera-
tive in 1789. It is the world’s oldest effectively functioning written constitution. Current
issues, such as abortion, gay rights, and fear of terrorism may appear to challenge the
durability of a document written before these issues arose. However, U.S. history is filled
with eras like the present, and the Constitution has persevered due to its legitimacy and
flexibility.

Our Constitution ultimately derives its legitimacy from the guaranteed right of the
people to vote in selecting their governmental representatives. This is also true of the
written constitutions in all 50 states of the union. However, a democracy in which all
of the qualified voters participate directly is obviously feasible only in small political en-

republic tities, such as some early New England towns. Our populous nation is a republic, mean-
A system of govern- ing that its sovereign (supreme) power resides in the people but is exercised by
ment with the su- representatives chosen through direct votes cast by qualified voters (for example, quali-

Eelsleaenin the fied by age, citizenship, and registration) in free elections. The president and vice presi-
people, exercised by

representatives cho- dent are the only federal officials not elected directly; they are chosen by the Electoral

sen through the votes College, which is, however, elected by the people. The Constitution did far more than

of qualified voters. create a democratic republic. The Constitution of the United States of America provides
the means to protect important, enduring, and sometimes competing values through the
concept of constitutionalism.

WHAT IS CONSTITUTIONALISM?

constitutionalism  Constitutionalism means “a fundamental law, or a fundamental set of principles and ...
The principles of [an] institutional arrangement, which would [actually] restrict arbitrary power and en-
constitutional gov- sure ‘limited government.””" Thus, “the governing power is limited by enforceable rules
emment; adherence of law, and concentration of power is prevented by various checks and balances so that
;%E:tflm'rgsctlrlijgflig%s the basic rights of individuals and groups are protected.”
and Iinzlitations on Constitutionalism imposes limits on the exercise of government power. Many na-
government power. tions have constitutions, but that does not necessarily mean their citizens enjoy the fruits
of constitutionalism. For example, a constitution that permits unlimited political power,

whether in the hands of one, few, or many, does not provide constitutionalism. The
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Fascists’ constitutions of Italy and Germany in the 1930s are examples. Neither included
arbitrary and limitations on arbitrary and capricious uses of political power by the rulers. Arbitrary
capricious and capricious behavior has been aptly characterized as “willful and unreasonable action
Action taken impul- taken, without consideration of or in disregard of facts or without determining
sively or in bad faith . .1 »3 e . 2 . .
and without good or principle.”” Even a constitution that provides limited political power, but establishes no
valid reason. mechanism to restrain the ruler’s exercise of that power, fails to provide constitutional-

ism. For instance, a “freedom of the press” mandate in the Argentinean constitution did

not prevent Juan Perén (president, 1945-1955) from destroying the world’s largest

Spanish-language newspaper, La Prensa, in Buenos Aires.

People enjoy constitutionalism only to the degree that their constitution limits
power by specific provisions that effectively control the behavior of the rulers. One
such control is having the judiciary serve as an enforcing watchdog on the exercise of
powers by the executive and legislative branches, and even the lower levels of the judicial
branch of government. The separation of powers concept is discussed more fully later
in this chapter. A good example of its application occurred in 1952 when President
Harry S. Truman ordered the secretary of commerce to seize and operate our country’s
privately owned steel mills after the United Steel Workers Union threatened to strike.
Corporate managers retaliated by a “lockout” that kept the workers off their jobs. The
president believed that a shutdown would impair the nation’s ability to conduct the
Korean War. Was the seizure order within the president’s power? No. The Supreme
Court held that “this seizure order cannot stand” for the following reasons:

1. The president’s power, if any, to issue the order must stem either from an act of
Congress or from the Constitution itself. The U.S. Supreme Court could find no
congressional statute or constitutional provision that expressly authorized the presi-
dent to take possession of private property as he did in the steel mill case.

2. Moreover, prior to this controversy, when the Taft-Hartley Act was under consider-
ation in 1947, Congress had refused to adopt a law authorizing the seizure method
of settling labor disputes that Truman used.

3. The order could not be sustained as an exercise of the president’s military power as
commander in chief of the armed forces. The commander in chief does not have the
power to take possession of private property for the purpose of keeping labor-man-
agement disputes from stopping production. The nation’s lawmakers, not military
authorities, should regulate labor disputes, declared the Court.*

The separation of powers inherent in the Constitution set the limit on the president’s
authority. The power and ability of the U.S. Supreme Court to dictate to President Tru-
man, and have him obey, demonstrates how constitutionalism helps to protect the peo-
ple of the United States from abuses of executive power, however well intended such
abuses may be.

Another example of separation and limitation of power took place in 1974 when the
Supreme Court ordered President Richard M. Nixon to release tape recordings of discus-
sions concerning a politically inspired burglary in the Watergate apartment house in
Washington, D.C. Initially, the president refused to release the tapes, claiming as “execu-
tive privilege” the right to withhold recorded information he deemed important to the
exercise of his presidential duties. The tapes showed that he had halted an FBI investiga-
tion, a serious obstruction of justice.

Recently, another situation showcased the Supreme Court placing limits on the pre-
sident’s authority. In 2006, the Supreme Court ruled that a detainee from Afghanistan,
Salim Ahmed Hamdan, was entitled to a military court marshal unless the president
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obtained direct authorization from Congress to prepare a special proceeding.’ President
George W. Bush had wanted to try numerous detainees, classified as enemy combatants,
using military commissions where many normal rights, such as the right to see and con-
front the opposing evidence, would not necessarily apply.

LEGAL\\FOCUS+CASE

In 1997, Paula Jones filed a civil lawsuit for money
damages against President William J. Clinton,
alleging sexual harassment while he was governor

litigation until after his presidency ended. Does the
U.S. Constitution provide presidents with such an
“executive privilege” to delay civil litigation?

of Arkansas. President Clinton asserted an executive

privilege as justification for his request to suspend the

Clinton v. Jones, 520 U.S. 681, 117 S.Ct. 1636 (1997).

No. The president contended that ongoing civil litigation would impair his ability to lead
the nation—thus, it should be suspended by executive privilege. The president was sub-
poenaed (ordered by the court) to appear and testify in that litigation, and he ultimately
agreed to do so.

WHAT IS CONSTITUTIONAL LAW?

natural law

The higher law be-
lieved by some ethi-
cists to be above and
beyond people’s
power to change.

natural rights
Inalienable rights of
every person that ex-
ist by virtue of natural
law, notably to life,
liberty, and property.

positive law

Law enacted by gov-
ernmental authority,
such as legislatures,
courts, and adminis-
trative agencies, as
distinguished from
natural law.

Constitutional law in the United States has a variety of meanings. To the founders of our
nation, it had to do with a concept known as natural law and its corollary concept of
natural rights. From the founders’ perspective, natural law was the higher law, in accor-
dance with nature, applicable to all people, and unchangeable and eternal.* Natural
rights are rights of persons that exist regardless of any other law. The founders believed
they had incorporated natural law principles into the constitution in a manner consistent
with the necessities of government or positive law. Positive law is defined as any law
enacted by the sovereign (supreme power) and deemed necessary to regulate an ordered
society.” The natural law doctrines found in the Constitution are reflected in the follow-
ing fundamental beliefs, and they dictate the parameters within which legitimate govern-
mental positive law must be exercised.®

*See Marcus Tullius Cicero, De re publica, trans. George Sabine and Stanley Smith (Indianapolis, NY: Dobbs
Merrill, 1960). Cicero’s definition of natural law reads thus: “True law is right reason, harmonious with nature,
diffused among all, constant, eternal; a law which calls to duty by its commands and restrains from evil by its
prohibitions.... It is a sacred obligation not to attempt to legislate in contradiction to this law; nor may it be
derogated from nor abrogated. Indeed, by neither the Senate nor the people can we be released from this law;
nor does it require any but ourselves to be its expositor or interpreter. Nor is it one law at Rome and another
at Athens; one now and another at a later time; but one eternal and unchangeable law binding all nations
through all time.” Marcus Tullius Cicero, reported in Lactantius, Divina institutiones, trans. Roberts and
Donaldson (1871), vi, 8, 370.

TAs is often true with philosophies, there is an inherent conflict between the pure precept of positive law and
natural law. As proffered by Thomas Hobbes (1588-1679), positive law is essential to protect people from
their primitive state, so when a law is enacted, people are duty-bound to obey it. Natural law presupposes a
system of law grounded on its intrinsic truth rather than on any power of compulsion, and it is held to exist
irrespective of and sometimes inconsistent with man-made laws. The tension between individual belief in and
respect for natural law versus the positive laws of the state is not the subject of an abstract debate. One
justification often given for civil disobedience is that the violator is actually complying with a higher law,
namely natural law.
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1. The rights of man are inalienable and indestructible.

2. Paramount is the natural law doctrine that the most fundamental rights of all
human beings are life, liberty, and property.”

3. Legitimate governments are obligated (by natural law) under their social contracts
(constitutions) to protect and guarantee these rights to every person within their
respective jurisdictions.

4. The higher law acknowledges and promotes the principle of private domain into
which governments should not intrude. Under this doctrine, the individual is free
to do anything he chooses, unless specifically prohibited or circumscribed by reason-
able positive law. This means that one may violate ethical standards, hallowed con-
ventions, and Holy Writ, and yet not be answerable to the state unless the behavior
involved has been prohibited or circumscribed by reasonable positive law. By con-
trast, many countries in today’s turbulent world allow their citizens to do only that
which is permitted by their man-made rules and decrees. All else that conflicts
therewith is deemed prohibited.

5. No person is allowed to be a judge in her own cause.® Thus, a justice of the U.S.
Supreme Court who has a personal interest in a controversy under appeal before
the Court will refuse to participate in the case. A long-standing philosophical bias
is not a disqualifying conflict of interest.

6. No person is above the law—not legislators, not presidents, not judges.

In Chapter 1, we used the following case to describe the difference between civil and
criminal law and concluded that neither was applicable to the situation.

LEGAL,\FOCUS—PROBLEM

Late one night, David Thomas Cash, Jr., age 19,
observed his friend Jeremy Strohmeyer, age 20,

After discussing the killing of the girl, Cash and
Strohmeyer  continued  their evening of

escort a young girl into a restroom inside the
Primadonna casino near Las Vegas. Shortly
thereafter, Cash followed them inside, where he
peered over the top of a stall. He saw Strohmeyer
grappling with the girl but said nothing and left.

conviviality and gambling. Strohmeyer ultimately
pled guilty to the rape and murder of the victim
and is serving life imprisonment without the
possibility of parole. Did Cash have a natural law
right to choose to assist, or to ignore, the victim?

Later, Strohmeyer rejoined Cash in the casino.

Yes. Recall from paragraph 4 earlier: “... one may violate ethical standards, hallowed
conventions, and Holy Writ, and yet not be answerable to the state unless the behavior
involved has been prohibited or circumscribed by reasonable positive law.” Under the
natural law principle of private domain, Cash was free either to help the victim or to
ignore her plight. Nevada had no statute (positive law) criminalizing a refusal to prevent
a crime from occurring. Further, it is unclear whether a law requiring citizens to inter-
vene in criminal conduct would be constitutional.

Important elements of the natural law and natural rights were included in the sec-
ond paragraph of the Declaration of Independence:

We hold these truths to be self-evident, that all men are created equal, that they are
Endowed by their Creator with certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness. That to secure these rights, Governments are
instituted among Men, deriving their just powers from the consent of the governed.

Copyright 2010 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



46 UNIT 1 The Legal System and Basic Principles of Law

That whenever any Form of Government becomes destructive of these ends, it is the
Right of the people to alter or to abolish it, and to institute new Government, laying
its foundation on such principles and organizing its powers in such form, as to them
shall seem most likely to effect their Safety and Happiness.

In January 1776, George Washington wrote of “the propriety of separation [from Eng-
land on the basis of] ... the sound doctrine and unanswerable reasoning contained in
the pamphlet Common Sense.” The author of Common Sense, Thomas Paine, summed
up the spirit of the time in these lofty words:

But where, say some, is the King of America? I'll tell you, Friend. He reigns above, and
does not make havoc of mankind like the royal brute of Britain. Yet, that we may not
appear to be defective even in earthly honors, let a day be solemnly set apart for pro-
claiming the charter; let it be brought forth placed in the divine law, the word of God;
let a crown be placed thereon, by which the world may know, that so far as we approve
of monarchy, that in America the law is king. For as in absolute governments the king is
law, so in free countries the law ought to be king; and there ought to be no other.”

When we speak of constitutional law today we mean the fundamental law or the su-
preme law of the land. Constitutional principles accorded special designation as constitu-
tional laws are (1) judicial review, (2) separation of powers, (3) federalism, and (4) civil
rights and liberties. These four special categories contain the most publicized and excit-
ing principles of constitutional law.

WHAT IS JUDICIAL REVIEW?

judicial review Judicial review is the power and duty vested in the U.S. Supreme Court to declare null
Power of the U.S. and void (that is, of no validity or effect) any statute or act of the federal government or
Supreme Court to of any state government that violates the U.S. Constitution. (State supreme courts pos-

dizdire Uneslinn g sess similar powers to nullify laws of their own legislatures that violate their respective
tional an act of Con-

gress, a presidential state constitutions.) Although not specifically authorized in Article III (the Judicial Arti-

order, or a state law. cle of the Constitution), some form of judicial review was presumably envisioned by the
framers of the Constitution. According to Alexander Hamilton, the Supreme Court is the
“least dangerous branch” because it controls neither sword nor purse.'” He said the Su-
preme Court and not the Congress or the president should be the custodian of the Con-
stitution. Further, he referred to “the medium of the courts of justice, whose duty it must
be to declare all acts contrary to the manifest tenor of the constitution void. Without
this, all the reservations of particular rights or privileges would amount to nothing.”
What judicial review meant, however, was not articulated until 1803, in the case of Mar-
bury v. Madison."" This case did more than validate (that is, give legal force to) the judi-
cial review of legislative and executive enactments and orders. Chief Justice Marshall
enunciated a major power for the Supreme Court, recognizing it as the sole interpreter
and custodian of the Constitution, to the exclusion of the president and Congress. With
this declaration came the awesome duty of defining what the Constitution means and
what it does not mean.

Although the exclusive judicial power of review has engendered heated controversy
over the years, it also has been a stabilizing force for a growing and changing society. As
national economic, social, and political conditions have changed, so, too, have attitudes
and opinions of the people. This evolution is reflected in the leaders the people elect
to office and in the Supreme Court justices who are appointed. As a result, some long-
standing Supreme Court decisions have been changed. What once was ruled
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constitutional thereafter is declared unconstitutional. For example, as the twentieth cen-
tury began, racial segregation in schools was accepted and even endorsed by the separate
but equal rule of Plessy v. Ferguson.'> In 1954, however, the “separate but equal” rule was
rejected by Brown v. The Board of Education of Topeka."

Besides judicial review effectuating the equivalent of a change to the Constitution
through interpretation, there is a way to directly change the Constitution. The people
can and do make changes through the more difficult process of formal amendment. For
example, women obtained the right to vote in 1920 by the Nineteenth Amendment to
the Constitution, and in 1971 the Twenty-Sixth Amendment lowered the voting age in
national elections to 18.

WHAT IS SEPARATION OF POWERS?

Separation of powers is an indispensable element of our charter of government. The

separation of N . . .
: Constitution allocates powers of government according to function. The functional

?f?evgi;:ibution of branches are legislative (law making), executive (law enforcing), and judicial (adjudicat-
the various powers of ing).'* Separation of powers provides an effective balance of power among the three
government among branches of government. Different officials have unique and specific powers, and each
three branches so branch operates under the direction of different persons. Each branch checks the other

that each branch

. .. . 15 .. . .
checks the other two, W to prevent them from garnering or exercising power illegally.”” This institutional

structure restrains a natural human tendency toward expansion of personal power.
While preventing possible tyranny (that is, despotic abuse of authority), the separation
of powers provides officials sufficient independence to faithfully execute their constitu-
tionally delegated powers.

The constitutional doctrine of separation of powers speaks of the relationships
among the divisions of government. Although there are indeed exclusive functions as-
signed to each (for example, tax bills must begin in the House of Representatives),
much of the work engaged in by the three branches of government is shared.

Congress may pass a bill; the president may sign or veto it. Congress may override
the veto and enact the bill as law. The Supreme Court may strike down the statute as
unconstitutional. If necessary, Congress may initiate a campaign to have the Constitution
amended to accomplish the purpose of the statute, or more likely it may attempt to pass
a new statute that is in conformity with the Constitution. Note, too, that the president
may be able to appoint new members to the Supreme Court (with the advice and con-
sent of the Senate) who are sympathetic to his views.

Most members of the public probably would approve of a litmus test (single-issue
test that determines result) for nominees to the Supreme Court. However, over a lifetime,
a justice will face an extraordinary number of important issues involving significant va-
lues, and most people, no doubt, also would prefer the appointment of highly qualified
persons rather than persons sympathetic to one specific controversial issue—unless that
issue was of supreme importance to the individual. This obvious conundrum is typically
resolved by the refusal of candidates to respond specifically to such questions, reciting
their loyalties to follow the rule of law.

O==0 )\ LEGAL \FOCUS+EXAMPLE

‘ In 2005, Sandra Day O’'Connor announced her Roberts, then a federal court of appeals judge for

intent to retire from the U.S. Supreme Court. the District of Columbia Circuit to fill the vacancy.
President George W. Bush nominated Judge John On September 4, 2005, before the confirmation
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hearing, Chief Justice Rehnquist passed away. The
president then changed Roberts’s nomination to
instead nominate him to replace Rehnquist as
chief justice. After Justice Roberts was confirmed
by a vote of 78-22, President Bush nominated
Harriet Miers for the still vacant seat of Justice
O’'Connor.

Ms. Miers eventually withdrew her nomination
before the formal confirmation process began, and
President Bush nominated U.S. Court of Appeals
Judge Samuel A. Alito, Jr., for the position. Even-
tually, Justice Alito was confirmed, albeit by a much

tighter vote of 58-42. Along the way, both Roberts
and Alito endured congressional hearings where
repeated questions about their views on controver-
sial topics including abortion were asked. Many felt
that they repeatedly avoided answering those ques-
tions directly. Specifically, on the abortion-related
guestions, Justice Roberts’ responses included:
“I should not, based on the precedent of prior nomi-
nees, agree or disagree with particular decisions ...
I'm reluctant to do that,” “I didn’t [then] have a posi-
tion,” and “I feel the need to stay away from a dis-
cussion of particular cases.”'®

It is reassuring to note that, in the final analysis, the power to decide most issues
rests with the people, who may use their votes—the power of the ballot box—
to elect representatives who are expected to comply with the expressed will of the
people. However, elected representatives are not legally obliged to do so. Even if
they were, public opinion is often divided and sometimes fragmented on controversial
issues.

The presidential veto procedure is prescribed by Article I, Section 7 of the Consti-
tution, which states, “Every Bill which shall have passed the House of Representatives
and the Senate shall, before it becomes a Law, be presented to the President.” There-
upon, “if he approves he shall sign it, but if not he shall return it, with his Objections
to that House in which it shall have originated.” If, after reconsideration, it is approved
by two-thirds of both houses, it shall become a law. Note that “if any Bill shall not be
returned by the President within ten Days (Sundays excepted) after it shall have been
presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless
the Congress by their Adjournment prevent its Return, in which Case it shall not be a
Law.”

Each year, Congress presents a budget to the president for signature into law. Typi-
cally, some proposed expenditures in the budget are intended primarily as political pa-
tronage. These so-called “pork barrel” budget items are added by the most powerful
legislators in Congress, a tactic that assists them in their reelection campaigns.

LEGAL,\FOCUS—+PROBLEM

Congress presented the fiscal year budget for the
year 2004 to the president for signature or veto.
Included was an item for $10 million for “parks

Peavy's hometown. For years, Peavy had been a
vocal critic of the president. Can the president
approve the budget yet, in retaliation, veto the

and recreation” projects in Congresswoman proposed appropriation for Peavy?

No. The power to make partial vetoes (called line-item vetoes) would have the practical
effect of amending enactments by Congress. The president is not authorized by the Con-
stitution to amend laws proposed by Congress."”

Thus, the separation of the legislative and executive powers cannot be blurred by
line-item vetoes.
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HOW IS THE NATIONAL GOVERNMENT ORGANIZED?

Legislative Branch (Congress)

Article T of the Constitution provides the organization and functions of the legislature.
The legislative branch is bicameral (having two parts), with an upper house (the Senate)
and a lower house (the House of Representatives). Members of the Senate originally were
appointed by state legislatures, but in 1913 the Seventeenth Amendment changed the
system to direct selection by popular vote. The Senate has 100 members, two from each
state. Members of the House of Representatives are elected to 435 seats that are allocated
to the states on the basis of population, as determined in the decennial national census.

The basic function of the legislative branch is to enact laws. This is usually accom-
plished by a majority vote for or against enactment, amendment, or repeal. In both the
House and the Senate, a quorum consists of a majority of the members who have been
elected and sworn (that is, taken an oath of office) to serve. Powers of the Congress are
spelled out in Article I, Section 8 of the Constitution. They include the power to tax and
borrow money, to regulate interstate commerce, to make laws regulating bankruptcies, to
coin money, to establish post offices, to establish courts inferior to the Supreme Court, to
declare war, and to govern the District of Columbia (the area of the nation’s capital).
However, Congress has great latitude in the detailed application of its enumerated
powers by virtue of its blanket authority “to make all Laws which shall be necessary
and proper for carrying into Execution” its stated powers.'®

Once the legislature enacts a law, its job is usually done. All persons subject to the
newly enacted law are then required to comply. If necessary, lower-level government of-
ficials in the executive branch (for example, police) enforce compliance. If and when the
constitutionality of a statute is challenged, the dispute may ultimately be resolved by de-
cision of the Supreme Court.

Sometimes newly enacted laws never actually become law.

LEGAL,\FOCUS—~EXAMPLE

Congress passed a law releasing alien Chinese
students who were studying in the United States
from the requirement of returning to China upon
the expiration of their visas. (A visa is a document
that grants a citizen of a foreign country legal
permission to live, work, or study in the host

believed that the Chinese government would
punish most of these students for supporting the
1989 student uprising in Tiananmen Square and
elsewhere in China. The proposed law was sent
to the White House for signature by the
president.

country.) This was done because Congress

President George H. W. Bush vetoed the legislation on the grounds that Congress was
interfering with foreign policy matters, a presidential responsibility. Moreover, the stu-
dents were already protected against forced repatriation by his executive order, which
directed the Immigration and Naturalization Service to extend the Chinese student visas
indefinitely. When the bill was returned to the Congress, the House voted to override the
veto, but the Senate did not; thus, the president’s veto stood.

The only constitutional method to remove a president from office is by a congres-
sional proceeding called impeachment. Impeachment is a process potentially leading to
removal from office of certain federal officers, including the president. The process for
the president is provided for in the U.S. Constitution Article II, Section 4: “The
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President, Vice President and all civil Officers of the United States, shall be removed
from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanors.” Impeachment requires a majority vote in the House of Re-
presentatives. The impeached office holder is then subject to trial in the Senate with re-
moval from office requiring a two-thirds majority vote of the Senate after trial. In 1998,
the U.S. House of Representatives voted to impeach President William Jefferson Clinton
for obstruction of justice and perjury relating to his conduct following the infamous
“Monica Lewinsky affair.” The U.S. Senate, with Supreme Court Chief Justice William
Rehnquist presiding, conducted an impeachment trial. On February 12, 1999, it voted
50-50 and 45-55 on the respective charges, thereby declining to remove the president
from office.

Executive Branch (Presidency)

The president and vice president are each elected to a term of four years, with a limit of
two consecutive full terms.* The constitutional process for choosing the chief executive
and his running mate is cumbersome because the method is indirect, with state electors
actually electing the president by casting electoral votes. The number of electors in each
state is determined by the number of representatives the state has in the House, plus its
two senators. After the 2000 census, each of seven states (Alaska, Delaware, Montana,
North and South Dakota, Vermont, and Wyoming) and the District of Columbia had
three votes, for a total of 24; populous California alone had 55; and New York had 31.

In total, there are 538 electoral votes: 435 based on members of the House, 100
based on members of the Senate, and three from the District of Columbia. To win re-
quires a majority (270) of the electoral votes. Note that presidential elections and vacan-
cies are further regulated by technical amendments to the Constitution."’

The unique Electoral College has survived despite repeated efforts to alter or abolish
it. This survival may be because the Electoral College maintains the viability of political
parties which in turn create a balanced system that brings forward positions on the latest
controversies and issues. A new Electoral College is created for every presidential elec-
tion; that is, the people who serve as electors (casting votes) in the Electoral College are
different for each election.

Powers of the President Section 2 of Article II of the Constitution specifies the follow-
ing presidential powers. First and foremost, and of momentous importance during most
of the twentieth century, is the power of the president as “Commander in Chief of the
Armed Forces of the United States and of the militia of the several states, when called
into actual service of the United States ....”

Whereas Congress retains to itself the power to declare war, the power “to make
war” is granted solely to the president. It was during the Civil War that the commander
in chief was declared to be the sole determiner of whether the hostilities were of ... such
alarming proportions as will compel him to accord to them the character of belliger-
ent”®® and whether he would engage the armed forces of the United States in such hos-
tilities. Advanced technology has changed the nature of modern warfare, thus further
justifying the presidential power to respond quickly with military force to a military at-
tack without congressional approval.

*“No person shall be elected to the office of the president more than twice, and no person who has held the
office of president, or acted as president for more than two years of a term to which some other person was
elected president, shall be elected to the office of the president more than once.” (U.S. Constitution, Twenty-
Second Amendment)
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The president has the duty and power to make treaties, but they must be approved
by a two-thirds vote of the Senate.”’ For example, three controversial yet vitally impor-
tant treaties entered into by our country in the twentieth century were the Charter of the
United Nations (1945); the North Atlantic Treaty Pact (1948), which created NATO
(North Atlantic Treaty Organization), a defensive military alliance; and the North Amer-
ican Free Trade Agreement (NAFTA) among Canada, Mexico, and the United States. All
three of these treaties were duly voted on and approved by the Senate. The president
may also sign executive agreements, which do not require Senate ratification. For exam-
ple, during the early months of World War II, when German submarines were sinking
many supply ships in an attempt to starve England into surrender, President Franklin D.
Roosevelt signed an executive agreement giving the British 50 1914-type destroyers in
exchange for eight naval bases. This was constitutional, despite the fact that the United
States had not yet declared war on Germany.

With the “advice and consent” of the Senate, the president appoints ambassadors,
public ministers and consuls, Supreme Court justices, and presidential advisors.”> Con-
gress has empowered the president to choose other federal officers and commission
heads. The Judiciary Act of 1789 gave presidents the power to nominate appellate and
district court judges for the federal courts. Congress must approve these appointments,
a function that is another example of shared power between the branches of government.

Some scholars contend that the power to nominate Supreme Court justices, who
serve for life, is the single most important power of the president.

LEGAL,\FOCUS+CASE

In the case of Roe v. Wade, the U.S. Supreme against the majority in Roe v. Wade. Could the
Court held for the first time that women have a replacement of one justice cause reversal of Roe,
constitutionally protected right to choose whether  thereby altering or even eliminating the abortion
or not to have an abortion. Following this law?

declaration, the states could no longer abolish

abortion within their borders. Four justices voted o€ " Wage, 410/ U5 113, 95'5.CL. 705K(1373).

Yes. Many of the most controversial Supreme Court cases are decided by 5-4 votes.
Nonetheless, presidential candidates historically have not announced the names of per-
sons they would, if elected, nominate to the Supreme Court if the opportunity should
arise. Nor do presidential candidates announce the names of possible appointees to their
cabinets (department heads with the highest authority in an administration). Thus, vo-
ters make assumptions about their future based upon the campaign statements and track
records of presidential candidates.

Judicial Branch (Courts)

Article IIT of the Constitution, the judicial article, declares, “The Judicial power of the
United States shall be vested in one Supreme Court, and in such inferior courts as the
Congress may from time to time ordain and establish.”>> Compared with detailed man-
dates given to the executive and legislative branches, Article III is sparse in providing
guidance to the judiciary. Despite this lack of a closely defined role, the federal courts
have become central to the doctrine of separation of powers. The U.S. Supreme Court
has created and refined the “proper” place of the court within the federal government,
beginning with its landmark case of Marbury v. Madison mentioned earlier.
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The power to determine the constitutionality of federal and state legislative enact-
ments, as well as judicial review of actions taken by the executive branch, has given the
U.S. Supreme Court major responsibility for maintaining the integrity of the Constitu-
tion. The Supreme Court is commonly thought to be the branch of government least
likely to be swayed by political pressures and popular whims. One reason for this is
that, like all federal judges, Supreme Court justices hold office for life, contingent only
on good behavior. It is not uncommon for Supreme Court justices to remain active on
the bench well beyond the traditional retirement age of 65. For this reason, the Court
was once referred to as “the nine old men.”

All courts are empowered to issue orders to compel compliance with their rules and
procedures. For example, courts authorize the issuance of subpoenas (orders to appear at
a certain time and place) upon proper request by officials or lawyers (for their clients)
who are engaged in litigation or investigation. Failure to comply with such a judicial or-
der can prompt a court to hold the witness in “contempt” of court. The court’s penalty
for contempt may range from a monetary fine to jail time.

LEGAL,\FOCUS—+PROBLEM

__&
___‘g In 1971, the Supreme Court approved the legality knew would end his term of office. He could
% of a subpoena served upon President Richard have refused to obey the subpoena and
Nixon (executive branch) to deliver to the destroyed the tapes. If Nixon had refused to
Congress  (legislative  branch) certain  tape- comply with the subpoena and had destroyed

recorded conversations that Nixon most certainly the tapes, what would have happened?

Most likely, the Congress would have impeached President Nixon for failure to comply
with a lawful subpoena approved by the U.S. Supreme Court. But it is not clear that disre-
gard of a subpoena issued by Congress is a legal basis for impeachment. We never will
know what would have happened then. But it is important to know how the three powers
of government must interact, and that the gravity of the crisis then related to the presi-
dent’s willingness to comply with an order of the judicial branch of government.

A LEGAL,\FOCUS—+PROBLEM

__Jg In 1998, President Clinton was subpoenaed to to respond to a subpoena, President Clinton
testify before a federal grand jury, not as a ultimately agreed to testify, and did. Could the
witness, but concerning his personal conduct. president personally have appeared at the time
Again, rather than create a constitutional and place to testify, but then refused to answer
confrontation about the obligation of a president  questions?

In Chapter 6, you will review the fundamental principle in our society that no person is
required to testify against himself in a criminal proceeding. A person may volunteer to
do so, but she need not. President Clinton did not assert his privilege against self-
incrimination, either because there was no criminal conduct about which he was con-
cerned or because he simply waived his right. He became the first sitting president in
history to testify before a federal grand jury (by closed-circuit television). But in either
case, he ultimately chose the course of former President Nixon by complying with the
dictates of the subpoena.
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Federal judges can be removed from their courts only by death, voluntary retire-
ment, or impeachment by the Congress of the United States.

A LEGAL,\FOCUS—+PROBLEM

___‘g The Honorable Harry E. Claiborne, a federal district  office and continued to collect his $78,700
L judge in Nevada, was tried and convicted of annual salary. He made clear his intent to resume
cheating on his income tax by filing a false return.  his lifetime office after the completion of this
He was sentenced to federal prison for two years.  term.?* Can he be impeached?

Upon conviction, the judge refused to resign his

Yes. Eight months after returning to his job as a judge, Claiborne was finally removed
from the court by impeachment.>> “Only 13 federal judges have been impeached in the
history of the United States, and of those, only seven were convicted.”*

Congress is reluctant to use the impeachment procedure to remove public officials
from office because it is costly, cumbersome, and time-consuming. But impeachment is
the only way to remove federal judges from the public payroll even when they are
proven guilty of criminal conduct. Fortunately, criminal acts by federal judges are rare.””

A LEGAL,\FOCUS—+PROBLEM

- U.S. District Court Judge James Ware told a killed. Later, it was discovered and widely
L/ conference of federal judges and lawyers a publicized that Judge Ware's story was a lie.
riveting story of how his brother had been killed What punishment, if any, do federal judges
in 1963 by a racist’s bullet in Alabama on the receive for conduct that goes to the heart of the
same day of the Ku Klux Klan’s bombing of a credibility of the courts—honesty in public life??®
Baptist church in which four black girls were

Before his misrepresentation, Judge Ware had been nominated for promotion to the U.S.
Court of Appeals. After publication of his falsehood, Judge Ware withdrew his nomina-
tion. He also was publicly reprimanded by a panel of federal judges who stated that his
conduct “was prejudicial to the effective administration of the business of the courts.”
Judge Ware was not removed from office.

Under the Constitution, the Senate has the sole power to try all impeachments, and
no person may be convicted without the concurrence of two-thirds of the members pres-
ent. When political loyalty to the accused is involved, such a majority can be difficult to
obtain unless the alleged offense is flagrant. Understandably, therefore, the practice is sel-
dom used.

Congress sets the salaries for all federal employees, including judges. However, once
the salaries for federal judges are set by Congress, they can never be reduced for any
reason during the tenure of judges then on the court.”® This serves to forestall possible
improper efforts to impose financial pressure on judges whose opinions are not favored.
Of course, the salaries of new appointees may be lower than those of their predecessors,
but this is unlikely to happen.

Reduction of salaries has been the least of the current problems for federal judges. A
report of the American Bar Association stated, “The Constitutional guarantees of life
tenure and an undiminished salary were designed to protect the independence of the
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The Legal System and Basic Principles of Law

Federal judiciary. In today’s environment, neither guarantee is secure. Although erosion of
pay may not legally constitute a diminution in salary, it undermines the purpose of the
guarantee of an undiminished salary. Similarly, the commitment to lifetime tenure is un-
dermined when inadequate judicial salaries deter candidates from seeking appointment to
the bench and discourage judges from remaining on the bench.”*® Former chief justice of
the Supreme Court William H. Rehnquist agreed, stating, “I consider the increase in judi-
cial salaries to be the most pressing issue before the federal judiciary today.”

WHAT IS FEDERALISM?

federalism

A form of govern-
ment consisting of a
union of more or less
self-governing states
under an umbrella of
federal government.

writ of habeas
corpus

[Latin: “you have the
body”] A formal
written order that an
arrestee be brought
before a court.

bill of attainder
Act of the legislature
inflicting capital pun-
ishment upon a
named person or
member of a specific
group without trial
and conviction. For-
bidden by the U.S.
Constitution.

ex post facto laws
[Latin: “after the
fact”] A statute that
retroactively makes
previously lawful
conduct a crime.
Such a statute is
unconstitutional.

Federalism may be defined as a political arrangement in which two or more levels of
government provide a variety of services for a given group of citizens in a specified geo-
graphic area. For example, Iowans are served by the national government and by their
state government as well as by a variety of local governance structures.

The United States is a case study in federalism. Scholars have estimated that more
than 80,000 state and local governments* exist in the United States, each striving to meet
the needs and wants of our complex, technologically driven society. This governmental
profusion operates in a climate of political pressures, involving both competition and co-
operation among various public officeholders. In effect, the U.S. Constitution created and
endorsed some of this complexity when it reserved a large measure of sovereignty for
each of the original 13 states, in accordance with Article IV and the Tenth Amendment
of the U.S. Constitution.

In any event, we are a people served by, but also subject to, government rules that
range from taxation mandated by Congress to the narrowly defined standards for admis-
sion of toddlers to kindergarten mandated by local school boards.

The Constitution defines the boundaries between the national government and the
state governments, providing that national government has only those powers delegated
to it and such other powers that naturally flow therefrom. Congress shall have the power
“to make all laws which shall be necessary and proper for carrying into Execution the fore-
going powers.”>! Some powers are exclusive as to the national government, such as “to coin
Money” and “to make Treaties.”>> But other powers are shared, such as taxing and spend-
ing. As noted, all other powers “are reserved to the States respectively, or to the people.”*

Our Constitution also limits the power of the national government; for example, it is
prohibited from denying a request for a writ of habeas corpus (Latin: “you have the
body”), a formal written order that an arrestee be brought before a court, usually to pro-
tect against abusive incarceration without release on bail, pending a formal trial. **

Under the Constitution, some powers are also denied to the states, such as the
power to make a treaty. Finally, there are powers denied to both, such as the passage of
bills of attainder, which are acts of the legislature punishing a named individual(s) or
member(s) of a specific group without a judicial trial; and ex post facto laws (Latin:
“after the fact”), which are retroactive laws that would punish alleged violators for acts
lawful when committed, or that would increase the punishment applicable at the time
the act was committed.

*All governments within states were (are) created by the state legislatures under provisions in their respective
state constitutions. The governments of cities, boroughs, and counties are most commonly recognized by
citizens. Other varieties of local governments are school districts, flood-control districts, mosquito-abatement
districts, and park districts. Under their charters of government (granted by state legislatures), they have
budgets, collect taxes, and perform various other government functions.
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LEGAL,\FOCUS—PROBLEM

David Cash (mentioned earlier in this chapter) was
not gquilty of any crime by declining to rescue a
young girl from his friend’s murderous acts.
Assume that in response to public outcry, Nevada

victim of criminal behavior a felony (that is, a
serious crime). If the state of Nevada then
arrested, prosecuted, convicted, and sent Cash to
jail, what, if anything, could he do?*®

passed a statute that made failure to assist the

Under the preceding hypothetical example, Cash could sidestep the Nevada judicial system
altogether and petition a federal court to protect him from this ex post facto law. The U.S.
Constitution prohibits states from subjecting people to such laws regardless of the outcry
or sentiment of most citizens. The federal court would order Nevada to release Cash.

WHAT CONSTITUTIONAL POWERS BELONG TO CITIZENS?

initiative process
An electoral process
for making new sta-
tutes or changing the
constitution by filing
appropriate formal
petitions to be voted
upon by legislature
(and governor) or by
the total electorate.

referendum

A democratic process
whereby a state leg-
islature submits (re-
fers) proposed or
existing laws to the
electorate for ap-
proval or rejection.

recall

A democratic process
for removing public
officials from their
elective positions by a
vote of the people
taken after filing of a
petition signed by the
required number of
qualified voters.

Although much power is delegated to the national government, and great power is reserved
to states, it is the people who possess the ultimate power in our free society with its consti-
tutional system. One of the great powers of the people is found in their right to vote.

Every citizen wishing to govern personally must compete with political opponents
and win this privilege by receiving a majority of the people’s vote. “[TThose who make
public policy [laws] in this society are privileged to do so because they have won the
struggle against others who seek the privilege of making policy.”*° It is by popular vote
that lawmakers and governors are chosen.

Some state constitutions give qualified voters the right and power to bypass custom-
ary lawmaking procedures of state and local governments and to make laws directly.
This is called the initiative process. It enables groups of voters, if sufficient in numbers,
to originate and pass statutes, ordinances, and amendments to their respective constitu-
tions without recourse to the legislature. State legislatures may submit a referendum
petition to voters for their approval or disapproval of an existing or proposed law. State
constitutions as well as statutes can be created, amended, or disapproved through the
referendum process. The recall petition enables voters to remove from office any elected
state or local official before the expiration of his term. For most of the past hundred
years, these three practices of direct democracy have given the people enhanced power
of control over legislation and legislators.

These practices, especially the initiative process, are sometimes misused by well-financed
special interest groups, businesses, and professions to secure enactment of laws that favor
their own purposes. Such groups may hire public relations firms to run a campaign for pas-
sage of certain desired legislation. With the use of direct-mail fund-raising, and with pay-
ments offered to “vote hustlers” for each signature obtained, the public relations firms
readily qualify their initiatives for the ballot. Later, absentee ballots may be mailed to persons
who have signed the petitions to make it easy for them to vote on the particular proposal.

FOCUS—EXAMPLE

Citizens have used the initiative process to establish
a statewide lottery in California, to protect the
moose in Maine, to encourage the death penalty

local grocery stores in Colorado, to abolish
daylight saving time in North Dakota, and to limit
rights of gays in Colorado.*”

in Massachusetts, to approve the sale of wine in
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Critics have condemned the initiative process as it is presently used. Controversial
issues make their way onto the ballot and are often written in a manner so verbose and
confusing that most people cannot reasonably evaluate the relevant pros and cons or
fairly understand how they should vote. The confusion frequently is increased by slick
media advertising. Despite the potential abuse inherent in the initiative process, however,
it has the big advantage of increasing voter interest and participation.

LEGAL\\FOCUS+CASE

In 1996, California voters approved by majority that it would deny them equal protection under
vote a bitterly contested initiative. The effect of the law as guaranteed by the U.S. Constitution.
Proposition 209 was to prohibit affirmative action  What was the result?

in public education, employment, and other state

programs. Minorities affected by the change in the 1nggl)’ion for Economic Equity v. Wilson, 110 F. 3rd 1431 (Ca.9,
law filed lawsuits in federal court on the grounds i

In an ex parte (no opposition) hearing, a federal court judge initially suspended Proposi-
tion 209 pending a future trial. Shortly thereafter, a higher federal court overruled the
decision, and Proposition 209 then went into effect. Thus, through the initiative process,
the voter majority was able to create a new law that the state legislative branch was un-
willing to enact. Proposition 209 raised the visibility of affirmative action and has been
the catalyst for the creation and hardening of opposition groups on both sides of the
issue.

THE POLICE POWER

Neither those who wrote the Constitution nor those who ratified it intended the national
government to have authority over most details in the everyday lives of people. James
Madison believed that limitation on the power of the national government was a major
virtue of federalism,”® whereby the police power is implicitly reserved to the states under
the Tenth Amendment. The police power is the right to enact and enforce laws for the
prevention of fraud and crime and to promote order, safety, health, morals, and the gen-
eral welfare of the people. Both state and local governments implement police power.

police power

The inherent power
of the government to
make laws and im-
pose reasonable reg-
ulations for the
health, safety, mor-
als, or general wel-
fare of the public,
even when this limits
individual freedom.

LEGAL\\FOCUS+CASE

The Virginia state entomologist ordered Julia Miller to
cut down a large number of fungoid-infected
ornamental red cedar trees growing on her
property. The order was made to prevent the
transfer of cedar rust disease to local apple
orchards. The disease did not affect the value of the

cedar trees but did threaten to destroy apple crops
in the vicinity. Is Miller bound to comply with the
order, and if so does she have a right to
compensation for the loss of value to her property?

Miller v. Schoene, 276 U.S. 272, 48 S.Ct. 246 (1928).

It is not unusual for local governments to quarantine crops, create firebreaks, and delay
people to respond to important or emergency situations. Persons subject to these actions
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may suffer significant losses without any legal right to recover these losses from govern-
ment. Julia Miller had to comply with the order, and no reimbursement for her loss was
required of government. “And where the public interest is involved preferment of that
interest over the property interest of the individual, to the extent even of its destruction,
is one of the distinguishing characteristics of every exercise of the police power which
affects property.””

The police power is thus an essential attribute of government but is subject to the
limitations of the federal and state constitutions. Under the Constitution, the national
government’s power to regulate, control, and circumscribe human conduct is specifically
tied to one or more of its delegated powers.*’

LEGAL,\FOCUSEXAMPLE

The Federal Aviation Administration (FAA) was
established to provide for safety regulation in the
manufacture of aircraft as a “necessary and proper”

Nations, and among the several States.... And To
make all Laws which shall be necessary and proper
for carrying into Execution the foregoing Powers,

extension of Congress's power to “regulate
Commerce among the several States,” as
prescribed in the Constitution: The Congress shall
have Power ... To regulate Commerce with foreign

and all other Powers vested by this Constitution in
the Government of the United States, or in any
Department or Officer thereof.*’

We will examine the commerce clause of the Constitution in more detail later in this
chapter. Here, the point is that to create the FAA, Congress needed authority in the
Constitution. They relied upon the commerce clause. The FAA is an example of an ad-
ministrative agency. Chapter 5 examines administrative agencies and administrative law
in detail. The topic of what authority Congress or a state has or does not have is a per-
sistent one.

WHAT IS THE SUPREMACY CLAUSE?

According to the U.S. Constitution:

This Constitution and the Laws of the United States which shall be made in pursu-
ance thereof; and all Treaties made, or which shall be made, under the Authority of
the United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary not withstanding.**

Thus, the Constitution and federal laws made under it, as well as decisions of the Su-
preme Court of the United States, together with related supporting opinions, are constit-
uent parts of the “supreme law of the land.” The significance of the supremacy
doctrine is that it invalidates any conflicting state law by preemption, meaning that fed-
eral law takes precedence over state law in areas of control expressly delegated to the
United States by the Constitution.*> The supremacy clause does not give the federal gov-
ernment additional authority, it just makes what authority it has the superior law. The
supremacy clause, however, makes commerce clause authority powerful.

supremacy
doctrine

The judicial doctrine
that holds that any
state or federal law
that is inconsistent
with the U.S. Consti-
tution is null and void.
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LEGAL,\FOCUS+CASE

An Arizona statute made it unlawful to operate a  enacted under the state’s police power. Was such
train of more than 14 passenger cars or 70 freight  state regulation of train lengths lawful?

cars within the state. The law was a safety measure
Southern Pacific v. Arizona, 325 U.S. 761, 65 S.Ct. 1515 (1945).

No. Trains move into and out of Arizona, from and to other states. Interstate commerce
is subject to federal regulation under Article I, Section 8 and the Arizona statute unduly
burdened interstate transportation. If the state regulation affects interstate commerce
only slightly, or if national interests are served well by it, then states may regulate the
particular interstate commerce and preemption is unnecessary.

Today, there is no argument about the supremacy of the national government. Most
of the debate about proper state and federal roles has to do with “effectiveness”: should it
be done nationally, or can it be done better locally? The availability of necessary funds
and adequate resources are also important factors. States, counties, and cities that are
“strapped for cash” eagerly seek federal funding for local projects such as public housing,
mass transit construction, education, and indigent care. Also, major natural disasters re-
quire a national response. The terrible and devastating harm done by Hurricane Katrina
will probably have a powerful effect on the direction of the debate over national versus
local response, though which direction it will go is not so obvious.

WHAT ABOUT TAXES?

In the famous case of McCulloch v. Maryland, Chief Justice John Marshall observed that
“The power to tax involves the power to destroy.”** Although primarily revenue-raising
measures, taxes also are used to influence the behavior of people and the production and
distribution of goods and services. Income taxes and estate and inheritance taxes (so-
called death taxes on the privilege of giving and receiving part of a decedent’s estate)
tend to redistribute wealth. So-called sin taxes on liquor and tobacco products presum-
ably tend to discourage harmful use of such products. Credits against the payment of
taxes otherwise due by renters tend to ease the costs of housing. Tax benefits accorded
parents of dependent children tend to ease family costs. And so on.

The authority to tax is provided to the Congress in Article I, Section 8 of the
Constitution.

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to
pay the Debts and provide for the common Defence and general Welfare of the United
States; but all Duties, Imposts and Excises shall be uniform throughout the United States.*

Taxes are never popular, but, it has been said, they are the price of civilization. They are
essential for the operation of government at all levels. The U.S. Constitution gives Con-
gress “Power To lay (that is, impose) and collect Taxes, Duties, Imposts (a generic term
for taxes, usually referring to schedules of customs duties), and Excises (the term loosely
applied to most taxes, including the sales tax, but excluding the income tax and the
property tax).”*’

*Significant limitations on how the federal government could tax were removed by constitutional amendment.
“Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without
apportionment among the several States, and without regard to any census or enumeration.” Sixteenth
Amendment (ratified on February 3, 1913).
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LAW\\AROUND\\THE \WORLD

The Taxman Still Cometh payment timing and methods vary, and thus every
country has unique tax laws. Tax is even an
international competition tool. For example,
Switzerland, Bermuda, and the Cayman Islands all
offer secrecy and special benefits to lure savings and
investment from individuals in more tax aggressive
countries. Meanwhile, in Russia, the death penalty
is available to punish tax evaders.

The United States might have a complex tax regime,
but so do many other countries. And nearly every
country has a vastly different tax scheme. Lucky
businesses and individuals in the United Arab
Emirates pay no income tax at all. Most other
developed countries have some form of income
tax. But rates differ, calculation methods differ,

For most employees, the personal income tax is collected by their employers, who are
required to withhold proper amounts from wages or salaries earned. All wage earners
are reminded of this each payday when they compare the difference between their
“gross” and “net” earnings. The difference is a wide range of federal and state income
taxes. Through the process of withholding income taxes, compliance and payment are
comparatively simple and assured. Otherwise, at year’s end, taxpayers might find that
they did not have enough money on hand to pay their taxes.

But for persons with incomes from various investments, and for business firms, the
income tax has evolved into a monstrous maze of confusing regulations. Certified public
accountants (CPAs) and tax lawyers often disagree as to the proper interpretation of
many clauses. Huge national CPA firms employ both accountants and tax lawyers to of-
fer their customers full tax services. Less wealthy individuals obtain assistance in prepar-
ing their returns from tax preparer businesses available in most cities in the United
States. Computer programs also enable many people to prepare their own tax returns
without professional assistance, and some file them electronically. Entire books are writ-
ten on the topic of tax computation ideas, interpretations, rules, and controversies. The
concept of a “tax shelter” (an investment or activity with at least one purpose being to
reduce tax liability) is constantly tested in courts.

The income tax on individuals and corporations has become the most important
single source of revenue for the federal government. It is also imposed by most states
and by some local governments. Economists justify it as the most equitable, or progres-
sive, of taxes, especially when rates are graduated, because the levy is imposed in accor-
dance with apparent ability to pay.

MORALS \ AND\ ETHICS

Duty to Pay Taxes? say it is your duty to pay the minimal amount of
taxes the law allows. These latter taxpayers strive
to find interpretations or loopholes that allow
them to exploit an exemption or obtain a credit.
Corporations pay lawyers expensive fees for advice
that a tax strategy is “reasonable.” What it all
comes down to is that paying taxes for many
involves finding the gray line between a legal
obligation to pay taxes and the moral justification
not to pay them.

Paying taxes in the United States, with its myriad of
credits, special exemptions, and other means to
reduce one’s taxes, presents a moral and ethical
question. Although tax evasion is a crime, the last
many decades have been filled with persons
finding a way to deduct an expense, only to see
Congress “plug the hole” with a statute
prohibiting such a “tax shelter.” Americans can
often be divided into two camps: those who say
it is your duty to pay your taxes and those who
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commerce

The exchange of
goods or commodi-
ties for payment in
cash, credit, services,
or other goods.

commerce clause
A part of the U.S.
Constitution that
provides Congress
with the power to
pass laws to provide
for trade with foreign
countries and among
states.

In contrast, the sales tax is regressive in that it imposes a disproportionately heavy
burden on persons with Jow incomes. For example, the sales tax on an automobile is the
same regardless of the purchaser’s income. This sum may represent a substantial per-
centage of one person’s disposable income yet hardly be noticed by another, more
wealthy individual.

It also should be noted that the ability to pay taxes is not necessarily related to in-
come. Wealth and annual income are not the same thing. For example, large land hold-
ings—although subject to real property taxes—may produce no taxable income for their
land-rich owners. Likewise, persons of great wealth may own tax-exempt bonds issued
by the federal or state governments or other public agencies. However, the interest rate
on such bonds is generally lower than rates paid by private corporate borrowers. So the
owner of tax-free bonds indirectly helps to support the government. Moreover, corpora-
tions that reinvest all earnings and pay no dividends (which are taxable income) may,
gradually, grow in value and increase the wealth of their shareholders, who pay no in-
come taxes until their shares are sold, if ever, and then at reduced tax (capital gains)
rates.

Obviously, there is much to be considered in understanding income taxation. From
a constitutional standpoint, there is no right to equality of wealth. That the more wealthy
citizens may acquire more luxuries in life, or even better legal services, than less wealthy
persons is of no constitutional significance. For example, criminal defendants are consti-
tutionally entitled to competent legal services, not the best available legal services nor any
particular lawyer of choice.

WHAT IS THE COMMERCE CLAUSE?

interstate
Activity that crosses
state boundaries.

intrastate
Activity that occurs
entirely within a
state’s boundaries.

In Article I, Section 8, the Constitution expressly grants the federal government the
power to “regulate Commerce with foreign Nations, and among the several States, and
with the Indian Tribes.” This power to “regulate Commerce” allows the federal govern-
ment to regulate most business activities in the United States with uniform rules.

Commerce includes the buying, selling, and transporting of things of value from
place to place. The Supreme Court has held that Congress through the commerce
clause has the power to regulate any activity, interstate or intrastate, that “affects” in-
terstate commerce. Interstate means any activity that crosses state boundaries. Intrastate
means any activity that occurs entirely within a state’s boundaries. Thus, Congress can
pass laws that regulate intrastate commerce if, but only if, interstate commerce is af-
fected. From the 1930s until recent years, the commerce clause authority seemed unlim-
ited. In 1995, however, the Supreme Court decided a case that defined limits, albeit
vague ones, on the extent to which the commerce clause could be used as justification
for federal authority to regulate.

LEGAL,\FOCUS~+CASE

In 1990, the United States enacted the Gun-Free
School Zones Act (GFSZA) which, among other
things, prohibited the possession of a firearm in a
local school zone. Congress relied upon the
commerce clause for its authority to pass the law.

Fred was subsequently convicted of possessing a
handgun in a school zone. He appealed his
conviction in part claiming Congress lacked
authority to pass this law and it ultimately was
heard in the U.S. Supreme Court. The
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interstate  travel. Thus, the law regulated
interstate commerce.*® Did the Supreme Court
accept the interstate commerce basis of federal
authority to ban firearms around schools?

government, in defending the law, essentially
argued that guns around schools could cause a
violent crime and that violent crime could
adversely affect the national economy by either
raising the cost of insurance or deterring

No. The Supreme Court noted that “... under the theories that the Government presents
in support of [the Act], it is difficult to perceive any limitation on federal power.... Thus,
if we were to accept the Government’s arguments, we are hard pressed to posit any
activity by an individual that Congress is without power to regulate.” The Court held
that commerce clause authority had to either directly regulate travel or movement across
state borders, regulate the instruments of such interstate movement of goods or persons,
or regulate “commercial activities that substantially affect interstate commerce.”*’
GFSZA did not regulate movement at all, and the activity it did regulate—possession of
guns near schools—did not substantially affect commerce; thus, the law was unconstitu-
tional and the conviction overturned.

When states seek to regulate local activities, they frequently collide with the com-
merce clause. As part of their inherent sovereignty (power to govern), states possess po-
lice powers to regulate private activities to protect or promote the public health, safety,
or general welfare of their citizens. For example, states have a clear interest in keeping
their local roads and highways safe. However, when a state regulates the use of its roads
and highways, those laws will also affect interstate commerce. A law setting a top speed
on a highway affects all drivers, including interstate truckers.

If the state law affects interstate commerce, the courts may be asked to balance the
state’s interests with those of the federal government. The question is, does a state’s ex-
ercise of its police power interfere with the federal government’s right to regulate inter-
state commerce? Recall that the Constitution provides that when state and federal law
conflict, federal law is supreme. The courts try to answer this question by balancing the
interests of the state with those of the federal government. The courts will consider sev-
eral factors, including the following:

« What interest is the state furthering by its law?
o Does the state law burden (make more difficult) interstate commerce?

o Is there another way the state could accomplish its purpose without burdening inter-
state commerce?

LEGAL,\FOCUS—+PROBLEM

“straight” mudguards are either legal or
required. Evidence that contoured

Suppose Georgia passes a law requiring use of

“contoured” rear-fender mudguards on trucks
and trailers operating on its highways. All other
mudguards are declared illegal. In 35 other states,

suggests
mudguards are safer than straight mudguards. Is
the Georgia statute constitutional?

including the neighboring state of Florida,

No. Truckers traveling through Georgia would have a problem. What is legal in Georgia is
illegal in other states, including Florida, and vice versa. Clearly, the Georgia law would
affect interstate commerce. Even though Georgia’s purpose in passing the statute was to
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increase safety on the highways, a possible increase in safety would not justify requiring

truckers to either avoid Georgia or change their mudguards before they pass through.

LEGAL,\FOCUS+CASE

The Direct Shipping Cases

Following the repeal of the federal prohibition on
the sale, manufacture, and transport of
intoxicating liqguor with the enactment of the
Twenty-First Amendment to the Constitution,

in-state wineries. Other states went further and
allowed out-of-state wineries to ship wine to
their residents. New York and Michigan were
two states that prohibited out-of-state wineries
from shipping wine to in-state residents but

allowed in-state wineries to do so. Residents
desiring to receive wine shipments from out-
of-state wineries sued, challenging the laws, and
won. The states appealed to the Supreme Court,
which heard the cases in 2005.* The states
argued that safety concerns related to liquor and
the fact that out-of-state wineries were more
difficult to regulate combined to justify the ban on
out-of-state winery shipping. Did the Supreme
Court agree?

states stepped into the void to regulate and
control the sales of liquor. Many states developed
a complex system of liquor regulation, and liquor
law in the United States is now characterized by a
maze of differing requirements from state to state.
Many states include prohibitions on the sale and
shipping of alcohol to consumers via mail or other
third-party shipping services, so-called “direct
shipping.”  Gradually, —many states made
exceptions to the direct shipping prohibition for

No. The Supreme Court held that the state laws burdened interstate commerce unneces-
sarily and they invalidated the laws.*” Since then numerous states have changed their
laws regarding direct shipping.”® Note that the U.S. Postal Service would be immune
from any state penalty for violating a wine shipping law under the doctrine of suprem-
acy; only the shipper and possibly the purchaser could be held responsible. Private ship-
ping companies such as FedEx or UPS do not enjoy such immunity.

WHAT IS THE BILL OF RIGHTS?

Bill of Rights
The first 10 amend-
ments to the U.S.
Constitution.

The Bill of Rights is the all-inclusive title popularly given to the first 10 amendments to
the U.S. Constitution (see Exhibit 2.1). The Bill of Rights mandates specific and general
restraints on the national government to protect all persons from arbitrary and capri-
cious acts by federal officials. Thus, the Bill of Rights originally applied only as a restraint
on the national government. States were bound only by provisions on civil rights if and
as specified in their own state constitutions.”'

Following the Civil War, several amendments were added to the U.S. Constitution
to protect and assist the newly freed slaves. In 1865, the Thirteenth Amendment for-
mally outlawed slavery. Previously, most African-Americans had been denied liberty
despite the contrary words of the Declaration of Independence, “We hold these Truths
to be self-evident, that all Men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are Life, Liberty, and the
Pursuit of Happiness” and the mandate of the Fifth Amendment that “no person shall
be deprived of life, liberty, or property without due process of law.”>> Three years later,
in 1868, the Fourteenth Amendment reiterated the right of all persons to liberty and
extended the scope of its protection by binding all state and local governments with
these words:
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due process

The requirement that
legal proceedings
(including arrest, civil
and criminal trials,
and punishment)
comply with the U.S.
Constitution and
other applicable sub-
stantive and proce-
dural laws.

equal protection
The clause in the
Fourteenth Amend-
ment to the U.S.
Constitution declar-
ing that “no state
shall ... deny to any
person within its
jurisdiction the equal
protection of the
laws.”

incorporation
doctrine

The Supreme Court's
utilization of the
Fourteenth Amend-
ment to find Bill of
Rights limitations on
state and local
governments.

EXHIBIT 2.1

First Amendment
Second Amendment

Third Amendment

Fourth Amendment
Fifth Amendment

CHAPTER 2 The Constitution

The Bill of Rights

Guarantees freedom of religion, speech, press, assembly, and petition.

Guarantees the right to keep and bear arms because a state requires a
well-equipped citizen army for its own security.

Prohibits the lodging of soldiers in peacetime without the dweller’s
consent.

Prohibits unreasonable searches and seizures of persons or property.
Prohibits deprivation of life, liberty, or property without due process of
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law, and fair payment when private property is taken for public use,
such as in eminent domain; prohibits compulsory self-incrimination and
double jeopardy (trial twice for the same crime).

Sixth Amendment Guarantees the accused in a criminal case the right to a speedy and

public trial by an impartial jury and with counsel; allows the accused to
cross-examine witnesses against her and to solicit testimony from wit-
nesses in her favor.

Seventh Amendment Guarantees a trial by jury for the accused in a civil case involving $20 or

more.

Eighth Amendment Prohibits excessive bail and fines, as well as cruel and unusual

punishments.

Ninth Amendment Establishes that the people have rights in addition to those specified in

the Constitution.

Tenth Amendment Establishes that those powers neither delegated to the national govern-

ment nor denied to the states are reserved for the states.

No state shall make or enforce any law which shall abridge the privileges or immuni-
ties of citizens of the United States; nor shall any state deprive any person of life, lib-
erty, or property, without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.

The clauses guaranteeing due process of law and equal protection of the law were not
defined at the time of the Fourteenth Amendment, leaving the work of definition and
specific application to the judicial branch. The due process and equal protection clauses
have been used by the Supreme Court to restrict the constitutionally reserved powers of
the states.

Simply stated, the Supreme Court defines due process as the equivalent of funda-
mental fairness and equal protection as the prevention of invidious discrimination
(that is, differentiating offensively or unfairly). Thus, states cannot violate the due pro-
cess or equal protection guaranteed to the people, regardless of what is contained in their
respective constitutions. But the application of those terms to specific examples of state
action was to evolve through Supreme Court decisions using an interpretive process re-
ferred to as the incorporation doctrine.

Incorporation Doctrine

In its trailblazing decision in Gitlow v. New York in 1925, the U.S. Supreme Court an-
nounced, “[W]e may and do assume that freedom of speech and of press—First Amend-
ment protections—are among the fundamental personal rights and ‘liberties’ protected by
the due process clause of the Fourteenth Amendment from impairment by the States.”>
With the Gitlow decision, the Supreme Court began a policy that it has maintained
ever since. As selected cases reach it, the Court has systematically imposed on the states
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most of the guarantees found in the Bill of Rights by interpreting the Fourteenth
Amendment’s due process clause to restrict state impositions on individual liberty. Its
ongoing impact is to bind both the national and state governments to a similar standard
of compliance regarding due process and equal protection.

THE FIRST AMENDMENT AND FREE SPEECH

First Amendment
“Congress shall make
no law respecting an
establishment of reli-
gion, or prohibiting
the free exercise
thereof; or abridging
the freedom of
speech, or of the
press; or of the right
of the people peace-
ably to assemble, and
to petition the Gov-
ernment for a redress
of grievances.”

free speech
“Congress shall make
no law ... abridging
the freedom of
speech, or of the
press; or the right of
the people peaceably
to assemble, and to
petition the Govern-
ment for a redress of
grievances.”

The First Amendment contains what are known historically as primary rights. It is no
accident that this amendment begins with the phrase, “Congress shall make no law....”
Nor is it accidental that first among our primary rights is freedom of speech and press.
They are “the matrix, the indispensable condition, of nearly every other form of
freedom.”* As Justice Hugo Black remarked, “Freedom to speak and write about public
questions is as important to the life of our government as is the heart to the human
body.... If that heart be weakened, the result is debilitation; if it be stilled, the result is
death.” Accordingly, the Supreme Court has decided incrementally, one case after an-
other, that the states must also guarantee to their citizens First Amendment rights of
freedom of speech and press.”®

The Court, however, has been unable to define free speech with precision. It has
moved successively through certain legal expedients, or “tests:”

1. The “clear and present danger” test under which speech could be regulated by gov-
ernment was explained in Schenck.”

2. The “bad tendency” test was exemplified in Abrams. Here the Court accorded little
importance to the guarantee of free speech, focusing almost solely on the impact of
the challenged speech on the war (World War I) effort.”®

3. The “preferred position” test was articulated in Justice Harlan Stone’s famous foot-
note in the Carolene Products case. Stone presented the view that free speech en-
joyed a preferred position in relation to other constitutional guarantees, calling for
a more precise and searching scrutiny of legislation that might curtail “political
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processes.”

4. During the Cold War of the late 1940s and 1950s, the Supreme Court upheld the
conviction of 11 leaders of the American Communist Party by enforcing the Smith
Act of 1940, which made it a crime to teach or advocate the overthrow of govern-
ment by force. In doing so, the Court adopted the “probability” statement of the
“clear and present danger” rule, as expressed by the highly respected Chief Judge
Learned Hand, writing for the lower court majority: “In each case [courts] must
ask whether the gravity of the ‘evil, discounted by its improbability, justifies such
invasion of free speech as is necessary to avoid the danger.”*

5. Political dissent during the late 1960s and early 1970s found the Court using the “ad
hoc balancing” test. Using the “clear and present danger” test, the Court weighed the
competing interests of free speech and law and order. Every ordinance attempting to
serve the interests of the state must be drawn with “reasonable specificity toward the
[speech] and conduct prohibited.”®!

LEGAL,\FOCUS+CASE

Paladin Press published a book Hit Man: A murderers. Lawrence Horn hired James Perry, a

Technical Manual for Independent Contractors,
which provided instructions for would-be contract

contract killer, to murder his ex-wife and their
brain-damaged son, after which Horn expected
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to inherit a $2 million trust fund intended for the
boy. Perry, using principles studied in the Paladin
murder text, suffocated the boy and fatally shot
the ex-wife and an overnight nurse. A sister of the
ex-wife sued Paladin Press in a civil case for
damages for aiding and abetting the murderer. Is

CHAPTER 2 The Constitution

the publication of an instructional book for murder
protected by the First Amendment from a civil
lawsuit?%2

Paladin Enterprises, Inc. v. Rice, 940 F.Supp. 836 (D. Md. 1996),
rev'd, 128 F.3d 233 (4th Cir. 1997), cert. denied, 523 U.S. 1074,
118 S.Ct. 1515 (1998).
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prior restraint
Restraints on a publi-
cation before it is ac-
tually published.

commercial
speech

Oral, written, and
other forms of com-
munication used in
advertising and in
other business
activities.

No. The Constitution does not shield from civil lawsuits such things as bomb-making
guides, assassination manuals, or similar works that exhort people to take the law into
their own hands. Nor does the Constitution prevent the publication of libelous (untruth-
ful) material and any subsequent civil lawsuits that may follow. The prior restraint of
speech that is offensive for any reason is a judicial power that is exercised only in the
most extraordinary circumstances.

The Court has been careful to protect expressive activity and symbolic speech,®> and
has ruled that burning of the national flag of the United States, as political speech, can be
restricted neither by the states nor by the Congress.”* Several attempts have been made
to establish an amendment granting Congress specific authority to prohibit the physical
desecration of the U. S. flag, but none have yet passed the Senate.

Is Commercial Speech Protected?

Commercial speech, which is defined as any communication that advertises a product
or service for a business purpose to earn a profit, is also protected, but not as compre-
hensively as other speech.

LEGAL

FOCUS+-CASE

San Diego enacted an ordinance that prohibited
commercial outdoor advertising signs within the
city limits. Sign owners sued the city for injunctive
relief, claiming that the law violated their rights

under the First Amendment. Does the ordinance
violate the Constitution?

Metromedia Inc. v. City of San Diego, 453 U.S. 490, 101 S.Ct.
2882 (1981).

Yes. Speaking for the Court, Justice Byron B. White stated:

“Prior to 1975, purely commercial advertisements of services or goods for sale was con-
sidered to be outside the protection of the First Amendment .... [But] in Virginia Phar-
macy Board v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976), we plainly
held that speech proposing no more than commercial transaction enjoys a substantial
degree of First Amendment protection. A State may not completely suppress the dissemi-
nation of truthful information about an entirely lawful activity merely because it is fear-
ful of that information’s effect upon its disseminators and its recipients ....”%

LEGAL,\FOCUS—PROBLEM

U.S. Beverage Co. produced Phat Boy, an
inexpensive malt liquor that was sold in bigger
bottles with a higher alcohol content than

competing beers. It also sported a funky red,
black, and yellow label and contained ginseng,
which some consider an aphrodisiac. (“Phat” is a
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'90s version of the word “cool.”) A public interest
group contended that Phat Boy was targeted to
underage African-Americans, much like cigarette

ads featuring Joe Camel allegedly targeted
teenagers. Does the Cosstitution protect focused
commercial advertising?

Yes, but to a lesser extent than other forms of speech. When alcohol is involved in any
commercial activity, the states have an additional interest in protecting the public from
harm. However, the North Carolina Alcoholic Beverage Commission received no com-
plaints from the public, and the product was promoted and sold widely, not targeted in
specific neighborhoods.

Is Symbolic Speech Protected? Even “Hate Speech”?

Although originally expressed as protection for spoken, written, or printed words, the
First Amendment has been appropriately construed by the Court to embrace many
forms of the communication of ideas.

Motion pictures, television programs, electronic tapes, digital discs, and electronic
and fax transmissions have taken their place alongside the formerly dominant person-
to-person speech and printed statements. In Des Moines, Iowa, the U.S. Supreme Court
upheld the right of students to wear black armbands in school to show their opposition
to the Vietnam War. The conduct was “a symbolic act that is within the Free Speech
Clause ... [and] was entirely divorced from actually or potentially disruptive conduct”
that would interfere with appropriate discipline in the operation of the school.”” As
noted earlier, the symbolic act of burning an American flag is likewise protected under
the First Amendment.

As indicated by these cases, the U.S. Supreme Court zealously erects ramparts
around the cherished First Amendment freedoms to communicate.

LEGAL,\FOCUS—PROBLEM

Stanford University, a private institution, adopted a
code stating that “one student cannot with
purpose vilify another with fighting words that
are ugly gutter epithets like ‘nigger’ and ‘kike.

hate speech
Words spoken, writ-
ten, or symbolized
(for example, by
placing burning
crosses on private
lawns) that express
irrational and false
ideas that insult and
demean certain per-
sons or classes of
persons.

The code also banned such hate-associated
symbols as the swastika. Can a private university
proscribe undesirable speech?

T

No. Stanford students challenged the code in a state superior court (trial court) where
the judge granted a preliminary injunction declaring Stanford’s “hate speech” ban
unconstitutionally broad.®® Basing his decision on a state law, the judge ruled that the
university violated students’ freedom of expression by prohibiting only certain “fighting
words” linked to sex and race. Stanford defended their 18-months-in-the-making speech
code by contending that [California’s] Leonard Law, which extended free speech protec-
tions to private schools, “intruded on the university’s right to govern itself and establish
rules of proper behavior.”®

In 1992, the U.S. Supreme Court unanimously condemned a St. Paul, Minnesota,
ordinance that outlawed any hate-motivated expression (for example, burning crosses,
displaying swastikas) that “one knows or has reasonable grounds to know arouses anger,
alarm, or resentment in others on the basis of race, color, creed, religion or gender.””® In
the hate speech case in question, a 17-year-old skinhead (that is, an antisocial or
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delinquent youth who wears his hair closely cropped) was arrested after setting fire to a
crude cross in the yard of an African-American family that had recently settled in a pre-
dominantly white neighborhood. Justice Antonin Scalia noted that such conduct “is rep-
rehensible.... But St. Paul has sufficient means at its disposal to prevent such behavior
without adding the First Amendment to the fire.””' Note, however, that in the following
year the Court unanimously upheld a Wisconsin statute that imposes harsher penalties
on a criminal who “intentionally selects the person against whom the crime ... is com-
mitted ... because of the race, religion, color, disability, sexual orientation, national ori-
gin or ancestry of that person.”’”> Most states now have similar “hate crime” penalty-
enhancement laws.

In other cases, the Court has withheld the protective shield of the First Amendment
from “fighting words,” meaning words “which by their very utterance inflict injury or
tend to incite an immediate breach of the peace” and conduct that is “directed to inciting
or producing imminent lawless action and is likely to incite or produce such action.””

Reference in the Wisconsin statute to “sexual orientation” exemplifies increasing
concern of legislative bodies and courts with the civil rights of homosexual persons,
male and female. No doubt many homosexual persons have served with honor and dis-
tinction in military uniforms. In 1993, the Clinton administration took steps to permit
them to openly disclose their sexual orientation. Opposition from top military comman-
ders and others resulted in adoption of a compromise policy that is reflected in the ad-
vice, “Don’t ask; don’t tell; don’t pursue.”

LEGAL,\FOCUS+CASE

Master Chief Petty Officer McVeigh sent an e-mail  benefits. Has the Navy violated the “Don’t ask;

with return address of “Boysrch,” which prompted  don't tell; don’t pursue” policy?

a sexual orientation investigation by the U.S. Navy.

America Online revealed McVeigh's identity in McVeigh v. Cohen, 983 F.Supp. 215 (D.D.C., 1998) and 996
N . F.Supp. 59 (D.D.C., 1998).

violation of a federal privacy law. The Navy began

proceedings to discharge McVeigh without

Yes. A federal judge ruled that the Navy’s investigation into McVeigh’s sexual orientation
was a violation of the policy. McVeigh retired with full benefits and received money da-
mages from America Online.”*

It is noteworthy that the members of the military are controlled by the Uniform Code
of Military Justice, which closely prescribes conduct within the military services. Serious
issues regarding the discharge of homosexual persons from the service, of women in com-
bat roles, and of immoral sexual behavior continue to plague the military branches.*

Certain artists and their publishers have produced paintings, photographs, maga-
zines, books, songs, videotapes, and compact discs that allegedly violate traditional and
appropriate standards of morality and decency. Probably most people are not offended
because they are not within the targeted markets for most of this bizarre art. However,
programs on free television and cable television now enter most homes. Increasing num-
bers of viewers, both old and young, find excessive violence and perceived obscenity in-
tolerable and are demanding government imposition of restraints or standards. But the

*The president is the “Commander in Chief of the United States... .” U.S. Constitution, Article II, Section 2.
However, the president is not subject to the Uniform Code of Military Justice that applies to the military and
prohibits, among other things, immoral sexual activity such as adultery.
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practical difficulty of imposing effective controls is readily apparent from a reading of the
1973 case of Miller v. California, in which the U.S. Supreme Court decreed that to be
legally condemned as obscene, the material must be such that

1. the average person,
2. applying contemporary community standards,

3. would find that the work taken as a whole appeals to the prurient (that is, character-
ized by lustful thoughts) interest, and

4. the work depicts or describes in a patently offensive way sexual conduct proscribed
by state law,
5. and whether—taken as a whole—it is lacking in serious artistic, political, or scientific
75
value.

The inherently subjective nature of the listed criteria, coupled with potentially thousands of
different problems or cases, every one of which is unique in at least some respect, makes any
comprehensive policing effort predestined to fail, except in the most egregious cases.

What is known is that nearly nude dancing by females (wearing pasties and G-strings) is
not inherently obscene and may be expressive conduct protected by the First and Fourteenth
amendments.”® Essentially, juries make the determination of specifically what is obscene and,
therefore, may be prohibited by state or local government on a case-by-case basis.

Symbolic speech may also sometimes be deemed offensive because of historical im-
plications related to race, religion, or other constitutionally protected classifications.

LEGAL,\FOCUS—PROBLEM

The mascot of Birmingham High School in Pontiac,
Michigan, is a headdressed American Indian based
on Chief Pontiac, an Ottawa Indian who was an
organizer of tribes against the invading English
during the 1700s. The city of Pontiac is named
after this chief. The high school’s team name is the
“Braves.” In response to demands of American
Indian activists, the local board of education

schools, including the “Mohicans” and the
“Warriors.” Removing the “Braves” logo from
the Birmingham High School gym floor and track
and purchasing new gym clothes and uniforms will
cost $240,000. The activists argued that portrayal
of an American Indian with a headdress is
sacrilegious.”” Does the Constitution protect the
use of insulting or sacrilegious speech?

chose to change the mascots of four high

Yes. However, a public school may choose to avoid offensive language or symbols for
other reasons. Even if offensive speech is protected from censorship by the Constitution,
that does not mean it should be employed.

Public Employees and Free Speech

When a public employee makes statements, drafts letters, or otherwise “speaks” in the
course of his duties, is such speech protected? Can a supervisor take an adverse action
against the employee because of the content of the speech? The First Amendment could
be interpreted to protect such speech. Under a recent Supreme Court decision, Garcetti
v. Ceballos, however, speech in the course of official duties is not protected by the First
Amendment. Thus, a deputy district attorney could be disciplined by his employer for
stating in court that the police had made false statements while seeking an arrest war-
rant.”® When public employees speak outside of their official duties, such as a teacher
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sending a letter to a local newspaper about school funding, such speech can be protected
under the First Amendment.””

Free Speech and the Internet

The Internet began in 1969 as an international network of computers among the military,
defense contractors, and universities conducting defense-related research. Redundant con-
nections were established to preserve communications even if some portions of the network
were damaged in a war. Today, civilian networks link with one another, allowing many mil-
lions of people to communicate and access vast amounts of information from around the
world. The Internet is a unique and wholly new medium of worldwide human communica-
tion, the use of which is posing new challenges to our Constitution and legal system.

Although the Internet is around 40 years old, it is still young in terms of govern-
ments applying control through legal rules. The growth of Internet use, with its atten-
dant social and economic impacts, makes access and control important to people and
to governments. Issues such as individual privacy, spam, identity theft, and pornography
are but some issues that send people to the government asking for rules. As electronic
transmissions cross state and national boundaries, the potential legal problems are grow-
ing in number and complexity almost as fast as the Internet itself.

Among the important legal issues in the United States about the Internet are funda-
mental questions concerning free speech and pornography. Sexually explicit material on
the Internet includes text, pictures, and chat that range from the modestly titillating to
the completely explicit. Many people go looking for sexually explicit material but your
authors know from experience that sometimes these sites show up in search requests
for material totally unrelated to sex. In 1996, Congress adopted two acts, the Communi-
cations Decency Act (CDA) and the Child Pornography Prevention Act (CPPA), in an
attempt to regulate sexually explicit Internet content as it relates to children.*” The CDA
attempted to prohibit the knowing transmission of obscene or indecent messages to any
recipient under 18 years of age. In 1997, the Supreme Court held the CDA to be an un-
constitutional infringement of free speech guaranteed by the U.S. Constitution.'

LEGAL\\FOCUS+CASE

The CPPA provided a federal prohibition against the act constitutional, or does it violate the First
sexually explicit images that appear to depict Amendment protection against free speech?
minors produced without using any real children—

virtual child pornography. The statute prohibited ?;g;rc(g‘togz;he Free Speech Coalition, 535 U.S. 234, 122 S.Ct.
possessing or distributing these virtual images. Is i

The Court stated: “[A]s a general principle, the First Amendment bars the government
from dictating what we see or read or speak or hear. The freedom of speech has its lim-
its; it does not embrace certain categories of speech, including defamation, incitement,
obscenity, and pornography produced with real children.” Among the arguments in fa-
vor of the statute was that to eliminate the market for pornography produced using real
children necessitated a prohibition on virtual images. The Court’s response to that argu-
ment was, “The Government may not suppress lawful speech as the means to suppress
unlawful speech. Protected speech does not become unprotected merely because it re-
sembles the latter.” In holding the second of the two 1996 congressional attempts to con-
trol Internet pornography unconstitutional, the Court stated the provisions considered
“are overbroad and unconstitutional.”
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Do these two cases mean that Internet content cannot be regulated? Hardly. But the
cases do make clear that constitutional freedoms such as the First Amendment make
regulation of the Internet and new technologies a challenging task for the legislatures.
Still improper use of the Internet by individuals, such as by publishing libelous material
(civil) or by conspiring to commit criminal offenses, can result in civil or criminal penal-
ties. Free speech does not equate to freedom from personal responsibility to comply with
laws enacted under proper exercise of the police powers of the states.

LEGAL\\FOCUS+CASE

“Approximately 10 percent of the Americans who content as a condition to the receipt of federal

use the Internet access it at public libraries. And  subsidies?

approximately 95 percent of all public libraries in the

United States provide public access to the Internet.” American Library Ass’n, Inc. v. United States, 201 F.Supp.2d 401
. S . (E.D.Pa., 2002).

Can Congress require public libraries to provide

software filters to guard against sexually explicit

The United States was sued by a group of libraries, library associations, library patrons, and
website publishers alleging that the Children’s Internet Protection Act (CIPA),** requiring
filtering of sexually explicit content, forces the libraries to violate their patrons’ First
Amendment rights. The district court agreed with the plaintiffs. The lower court decision
was ultimately overturned, however, by the U.S. Supreme Court, which upheld CIPA.*?
Though a plurality decision, the common thread in the justices’ opinions related to ease
or means by which patrons or libraries could defeat or bypass the filter.

THE FIRST AMENDMENT AND FREEDOM OF RELIGION

It is not surprising that the Bill of Rights provides for the protection of religious liberty

first, because many of the colonists came here to escape religious persecution. The First
freedom of Amendment guarantees freedom of religion in two ways. The First Amendment estab-
religion lishment clause prohibits Congress from establishing a religion (“Congress shall make no
“Congress shall make  Jaw respecting an establishment of religion”). Additionally, the free exercise clause prohi-
fiolaw respecting an bits government interference in the free exercise of religious beliefs (“Congress shall
establishment of reli- e . . 1 .
gion, or prohibiting make no law ... prohibiting the free exercise of [religion]”). Government action, both
the free exercise federal and state, is expected to be neutral toward religion. Regulation that does not pro-
thereof...." mote religion or place a significant burden on religion is constitutional.

Religious pluralism is a hallmark of American life, together with our commitment to
religious freedom. In many parts of the world, governments maintain “official” religions
and official religions maintain governments. In the United States, a wall has been erected
between church and state; any significant breach of that wall by either government or
church, no matter how compelling, is generally suspect. Yet attempts to promote or dis-
suade certain religions are made from time to time in spite of the First Amendment.
What should be the government’s position respecting religion? The Supreme Court has
answered. The First Amendment (on religion) means this:

Neither a state nor the federal government can set up a church. Neither can pass laws,
which aid one religion, aid all religions, or prefer one religion to another. Neither can force
nor influence a person to go to or to remain away from church against his will or force him
to profess a belief or disbelief in any religion. No person can be punished for entertaining or
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professing religious beliefs or disbeliefs, for church attendance or nonattendance. No tax in
any amount, large or small, can be levied to support any religious activities or institutions,
whatever they may be called, or whatever form they may adopt to teach or practice reli-
gion. Neither a state nor the federal government can, openly or secretly, participate in the
affairs of any religious organizations or groups and vice versa ... the [religious] clause was
intended to erect “a wall of separation between church and state.”*

Establishment Clause

Accordingly, the Supreme Court has declared unconstitutional various state attempts to
promote “religious values” in public schools under the establishment clause. In 1962, in a
controversial decision (Engel v. Vitale), the Court outlawed the recitation of a nonsectar-
ian prayer in the public schools of New York State. The prayer was to be said aloud in
class in the presence of a teacher at the beginning of every school day. The prayer pro-
vided by the New York Board of Regents was: “Almighty God, we acknowledge our de-
pendence upon Thee, and we beg Thy blessings upon us, our parents, our teachers, and
our country.” Speaking for the Court, Justice Hugo L. Black pointed out that the prayer
violated the establishment clause of the First Amendment:

Its first and most immediate purpose [referring to the clause] rested on the belief that
a union of government and religion tends to destroy government and to degrade reli-
gions.... [GJovernmentally established religions and religious persecution go hand in
hand.... It was in large part to get completely away from this sort of systematic reli-
gious persecution that the Founders brought into being our Nation, our Constitution
and our Bill of Rights.*>®

The Court said that even a one-minute period of silence for “meditation or voluntary
prayer” is constitutionally impermissible.*

Free Exercise Clause

The First Amendment’s protection of religion is complicated because whereas it restricts any
government establishment of religion it also restricts government from “prohibiting the free
exercise” of religion. There clearly is a tension between these two admonitions. Do individuals
have the right to act any way they want to on the basis of their religious beliefs? No. There is
an important distinction between belief and practice. Although the government lacks author-
ity to compel you to accept or reject any religious belief, the right to practice one’s beliefs does
have some limitations. Through the years, the Supreme Court has followed the general prin-
ciple that people are free to believe and worship as they wish so long as their conduct violates
no laws that validly protect the health, safety, or morals of the community.

LEGAL\\FOCUS+CASE

It is the 1870s in Utah, and Reynolds is a Mormon
with two wives. The then territory of Utah prose-
cutes him for violation of a U.S. Territory statute stat-
ing “Every person having a husband or wife living,
who marries another ... is guilty of bigamy, and shall
be punished by a fine of not more than $500, and by
imprisonment for a term of not more than five
years.” Among the defenses offered by Reynolds

were that the church doctrine of the time made it
“the duty of male members of said church, circum-
stances permitting, to practise [sic] polygamy,”®’
and the First Amendment restricts government
from passing a statute that prohibits the free exer-
cise of his religion. Was he correct?

Reynolds v. United States, 98 U.S. 145, 25 L.Ed. 244 (1878).
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This U.S. Supreme Court case was one of the first to consider whether the free exercise
clause provides a defense to a criminal act. The Court bluntly said no. “To permit this
would be to make the professed doctrines of religious belief superior to the law of the
land, and in effect to permit every citizen to become a law unto himself. Government
could exist only in name under such circumstances.”

In recent years, a number of cases have raised the question of allowing free exercise
of religion in public schools as a counter to public school establishment of religion. In
other words, although the public school cannot encourage a religious practice, must it
allow it? In 1984, Congress passed the Equal Access Act,*® making it unlawful for any
public high school receiving federal assistance (funds) to prevent student groups from
using school facilities for religious activities. In addition, the Religious Freedoms Resto-
ration Act® was passed in 1993 stating that “governments should not substantially bur-
den religious exercise without compelling justification.”® These statutes have been
interpreted to authorize student-initiated religious activities if other types of student-
initiated gatherings are permitted. The Supreme Court had already declared constitu-
tional student-initiated religious worship at state universities and colleges.”’

Other activities involving religion are permissible in public schools. These include:

« Silent prayer before tests so long as other students are not persuaded to participate.
« The teaching of the history of religion as distinguished from teaching religion.

o The expression by students of their religious beliefs in the form of reports that are
germane to their assignments.

+ Participation in religious clubs.”
+ The wearing of religious garb including ceremonial knives.”

CAN GUNS BE BANNED?

According to the Second Amendment:

A well regulated Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.

When this amendment was penned, the common practice of states was to have large
standing armies. There was a strong public sentiment that a large permanent army
should not be part of the national government. Also, the amendment was designed to
prevent Congress from disarming and abolishing state militias.

The Supreme Court had sustained this sentiment holding “The Second Amendment
guarantees no right to keep and bear a firearm that does not have some reasonable rela-
tionship to the preservation or efficiency of a well-regulated militia.””* Then beginning
with a case in 2008, the court established a doctrine that the Second Amendment gives
citizens individual rights to own guns for self defense.”” As this edition was being pre-
pared, the U.S. Supreme Court handed down another decision, in McDonald versus
Chicago, that applied Second Amendment rights to own and bear firearms to citizens
subject to state and local laws using the doctrine of incorporation, discussed earlier.”®
This case is presented as one of the featured cases in this chapter. McDonald, like many
modern U.S. Supreme Court cases, is a plurality. The plurality agreed that Chicago’s
handgun ban was a violation of the Second Amendment but left open the question of
what level of restriction or control over the ownership of handguns or firearms would
be constitutional. You can expect legal challenges of gun laws in many locations across
the country over the next several years.
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FREEDOM FROM UNREASONABLE SEARCHES

exclusionary rule
The court-made rule
that precludes the
use in criminal court
proceedings of any
evidence improperly
obtained by the
prosecution.

The Fourth Amendment recognizes “the right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches and seizures.” But note that
reasonable searches and seizures are permitted. Consequently, search warrants may be
issued “upon probable cause, supported by Oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or things to be seized.” In two cases, Wolf
v. Colorado (1949)”” and Mapp v. Ohio (1961)*%, the Supreme Court imposed on the
states the same standards of care in search and seizure procedures and the exclusion of
evidence illegally obtained as that imposed by the Constitution on the national govern-
ment. The Court said that citizens have a “right to privacy” and to be “free from unrea-
sonable state intrusions.... We hold that all evidence obtained by search and seizures in
violation of the Constitution is, by the same authority, inadmissible in a state Court.”
This is known as the exclusionary rule. The exclusionary rule has been narrowed in
its applicability since.”” The exclusionary rule is discussed more fully in Chapter 6.

RIGHTS OF AN ACCUSED TO DUE PROCESS OF LAW

Fifth Amendment
“No person shall be
held to answer for a
capital, or otherwise
infamous crime, unless
on a presentment or
indictment of a Grand
Jury, except in cases
arising in the land or
naval forces, or in the
Militia, when in actual
service in time of War
or public danger; nor
shall any person be
subject for the same
offence to be twice put
in jeopardy of life or
limb; nor shall be
compelled in any crim-
inal case tobe awitness
against himself, nor be
deprived of life, liberty,
or property, without
due process of law; nor
shall private property
be taken for public use,
without just
compensation.”

The due process clause of the U.S. Constitution is really two clauses: the Fifth Amendment,
which restricts federal government power, and the Fourteenth, which restricts state gov-
ernment power. The clauses hold that no person shall “be deprived of life, liberty, or
property, without due process of law.” These few words have led to millions of words by
courts, lawyers, and laypeople attempting to define what due process means. Due process
means government is expected to use fair and reasonable methods when exercising power
over individuals, which is a matter of procedural due process. The clause has also been
used to limit government exercise of power over the content of the law, which is a matter
of substantive due process.

Many examples of procedural due process questions arise in the processing of indi-
viduals in the criminal justice system. Among the many due process rights recognized
over the years is the right to be represented by a lawyer during police questioning. This
perhaps famous right arises after one is taken into custody or otherwise deprived of free-
dom in any significant way. Courts have established that representation by an attorney is
necessary to protect against compelled testimony and self-incrimination, and that each is
a basic right mandated by the U.S. Constitution. As such all states as well as the federal
government are obligated to recognize and accommodate this right.'®

LEGAL,\FOCUS+CASE

A police undercover agent was planted in a cell
with prisoner Perkins, who had been jailed for
aggravated assault. Perkins was also under
investigation for murder. The undercover agent
asked Perkins if he had ever killed anybody. In
answering the question, Perkins made statements

implicating himself in the murder. Is this testimony
that was given voluntarily but unknowingly by
Perkins to a police officer admissible as evidence
despite the way it was obtained?

lllinois v. Perkins, 496 U.S. 292, 110 S.Ct. 2394 (1990).
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Fourteenth
Amendment

In part, “All persons
born or naturalized in
the United States,
and subject to the
jurisdiction thereof,
are citizens of the
United States and of
the State wherein
they reside. No State
shall make or enforce
any law which shall
abridge the privileges
or immunities of citi-
zens of the United
States; nor shall any
State deprive any
person of life, liberty,
or property, without
due process of law;
nor deny to any per-
son within its juris-
diction the equal
protection of the
laws. "

The Legal System and Basic Principles of Law

Yes. The Supreme Court held that an undercover officer posing as an inmate has no ob-
ligation to warn an incarcerated suspect of any constitutional rights before asking ques-
tions, even though the response could be legally incriminating.

Through a series of decisions based on Section 1 of the Fourteenth Amendment,
the Supreme Court has imposed an obligation on the states to honor the human rights
identified in the Fifth and Sixth amendments. Included is the right to a speedy'®" and
public trial'®* by an unbiased jury,'® assuredly among the most vital of rights in a free
society. To further guarantee a fair trial, the Court in other cases also incorporated the
right to have compulsory process* for obtaining witnesses for the defense of the ac-
cused person'®* and to the assistance of professional legal counsel in all cases and at all
stages'® of criminal procedures to which the defendant is subjected. An exception is
made as to counsel in appellate proceedings (although, in fact, appellants are generally
assisted by state-compensated counsel).

LEGAL\\FOCUS+CASE

Chicago adopted an

antiloitering ordinance to jail for up to six months, fined $500, and

intended to curb the “expanding cancer” of
urban gangs. Under the ordinance, people
loitering (standing) in a public place could be
ordered to move along if a police officer believed
one or more was a gang member. Those who
refused to move along could be arrested and sent

ordered to perform three weeks of public
service—even without proof of criminal intent.
Does the ordinance as applied deprive defen-
dants of due process of law?

City of Chicago v. Morales, 527 U.S. 41, 119 S.Ct. 1849 (1999).

compulsory
process

(@) The right guaran-
teed by the Sixth
Amendment to every
person accused of a
crime to require wit-
nesses to appear in
his favor, by court
order. (b) Official ac-
tion to force a person
to appear as a wit-
ness in court, at an
administrative hear-
ing, or before a
legislature.

Concern about criminal activity by members of urban gangs has prompted many local
boards and councils to adopt ordinances designed to protect their residents. The Chicago
ordinance is but one example. Ordinarily, a person cannot be convicted of a crime by
mere association and without criminal intent. In the above case, the Illinois Supreme
Court concluded that the Chicago ordinance did not provide sufficiently specific limits
on the enforcement discretion of the police to meet constitutional standards for definite-
ness and clarity. In upholding the Illinois Supreme Court, the U.S. Supreme Court stated:
“We recognize the serious and difficult problems testified to by the citizens of Chicago
that led to the enactment of this ordinance. We are mindful that the preservation of lib-
erty depends in part on the maintenance of social order. However, in this instance the
city has enacted an ordinance that affords too much discretion to the police and too little
notice to citizens who wish to use the public streets.”

*Compulsory process means the court, at the request of a defendant in a criminal prosecution, must use its
legal powers to compel the appearance of witnesses in favor of the defendant (U.S. Constitution, Sixth
Amendment).
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The war on terror that has grown from the September 11, 2001, terrorist attacks has
raised controversy regarding the rights guaranteed under the Constitution to noncitizens,
to terrorist suspects, and to “enemy combatants.”* What due process do such persons
deserve or have a right to when the U.S. government conducts proceedings to determine
their fate or punishment? The answer is not clear. A recent Supreme Court decision held
that certain proposed military tribunals for enemy combatants lacked sufficient protec-
tions of the accused’s rights but did not fully explain the rights such persons had.'"
The Court did make it clear that enemy combatants might not be entitled to the same
due process protections to which criminal defendants are entitled.

Chapter 6 addresses this topic in part as it more fully addresses the rights of persons
accused of a crime.

EQUAL PROTECTION OF THE LAW IN EDUCATION

The Fourteenth Amendment of the U.S. Constitution also provides that “no state shall ...
deny to any person within its jurisdiction the equal protection of the laws”; this is com-
monly called the equal protection clause. Understanding this expectation of equal treat-
ment requires context. As college students, some of you received government grants and
loans, but many of you did not. Virtually no one is paying the same for their college
education. Faculty, administrators, and handicapped persons probably have a better
parking place at universities than others. The equal protection clause has not been inter-
preted to afford equality among persons; instead, it requires equal treatment of persons
in similar situations. In other words, government must treat people similarly if they are
“similarly circumstanced.” Note again the requirement of government action, as the
Constitution protects against government, not private, conduct.

The Supreme Court has developed a three-stage test based on the nature of the right
(for example, to vote) or the class of individuals (for example, gender) being affected
when considering equal protection challenges. The Court begins with presumption of
legislative validity.

1. Strict scrutiny test. Is the nature of the right or the class of individuals being af-
fected inherently suspect? Distinctions based on race, alienage, national origin, eth-
nicity, religion, marriage, and voting have been held inherently suspect. Government
must demonstrate that any law providing for differential treatment serves a compel-
ling state interest and is narrowly tailored to serve that interest.

2. Intermediate scrutiny test. Is the right or classification similar to a protected funda-
mental right? If so, the court provides for “heightened scrutiny.” The standard has
been used for gender- and legitimacy-based discrimination cases. Government must
show that the discriminating law or policy bears a “substantial relationship” to an
“important” government interest.

3. Minimal scrutiny or rational basis test. Does the challenged law involve neither a
suspect classification nor a fundamental right? In that case, government need show

*The term enemy combatant is harder to define in a war against a terrorist organization. The term historically
referred to persons who were members of the armed forces of a state with which a nation was at war. Hence,
an often equivalent term is military combatant. One recent congressional bill put it succinctly: “Enemy
combatants in the present conflict, however, come from many nations, wear no uniforms, and use
unconventional weapons. Enemy combatants in the war on terrorism are not defined by simple, readily
apparent criteria, such as citizenship or military uniform. And the power to name a citizen as an ‘enemy
combatant’ is therefore extraordinarily broad.” Detention of Enemy Combatants Act (Introduced in House)
109th CONGRESS 1st Session H.R. 1076, March 3, 2005.
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only that the law is rationally related to a legitimate state interest. Usually, classifica-
tions based on economic and social status fall within this minimal scrutiny range.

The equal right to education is arguably the first key to providing an opportunity for all
students to realize their potential. The second would be employment, and the third
would be housing. The three are interdependent, forming a repeating cycle.

In the Brown v. Board of Education of Topeka cases discussed shortly, the U.S. Su-
preme Court acted to give disadvantaged minorities benefits of education that others
have routinely enjoyed. Implementation, however, has been difficult and time-
consuming. At this writing, more than 50 years later, the education problems remain de-
spite much progress. When they married, many children of older residents in large cities
found more desirable housing at affordable prices in new suburban subdivisions readily
accessible by private automobiles on new superhighways. This pattern accelerated the de-
cline of the aging city neighborhoods, which now attracted lower-income families, often
minorities. Thus, the minority literally became the majority in the inner cities of a large
number of metropolitan areas. Government attempts to integrate white and African-
American students in elementary and secondary schools were resented by many whites
(and also by some African-Americans), and in large measure were effectively frustrated
by the migration to the suburbs.

The nationalization of equal opportunity continues to be a major priority of our leg-
islatures and courts. Nowhere is this commitment by the federal government more evi-
dent than in the field of education at all levels. In 1954, a unanimous U.S. Supreme
Court decreed that separation of the races in schools violated the right to equal protec-
tion of the laws guaranteed by the Fourteenth Amendment. Chief Justice Earl Warren
declared that “segregation of children in public schools solely on the basis of race, even
though the physical facilities and other ‘tangible’ factors may be equal, deprives the chil-
dren of the minority group of equal educational opportunities.... To separate them from
others of similar age and qualifications solely because of their race generates a feeling of
inferiority as to their status in the community that may affect their hearts and minds in a
way unlikely ever to be undone.”'®” A year later, the Court ordered all public school dis-
tricts to desegregate “with all deliberate speed.”'*®

In 1976, the Court extended the principles of the Brown cases to private schools. It
held that federal civil rights laws prohibited private nonsectarian schools from refusing
to admit prospective students because they were black."”

Congress passed the Civil Rights Act of 1964, which is divided into subject matter
sections called titles. Title VI requires that all federal funds must be withdrawn from any
school, college, or university that is guilty of discrimination on the “grounds of race,
color, or national origin in any program or activity receiving federal financial
assistance.” (Gender, disability, age, Vietnam veteran status, and disability of veterans
were later added to the list.)

LEGAL\\FOCUS+CASE

Grove City College, a private, coeducational liberal  report certifying that no sex discrimination

arts institution, declined all state or federal financial
assistance in order to preserve its autonomy.
However, many of its students received Basic
Educational Opportunity Grants (BEOGs) from the
U.S. Department of Education. The department
required every participating institution to file a

existed on its campus. Grove City College refused
to file the report and brought suit to prevent the
department from canceling all BEOGs. What was
the result?

Grove City College v. Bell, 465 U.S. 555, 104 S.Ct. 1211 (1984).
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Grove City College gained a partial victory. The Supreme Court found that even
though Grove City did not directly distribute the students’ awards, the BEOGs clearly aug-
mented the college’s financial aid program. Therefore, Grove City must assure the U.S. De-
partment of Education that no discrimination exists in the college’s financial aid program.
However, the receipt of the BEOGs by some of Grove City’s students was not determined to
trigger institution-wide coverage under nondiscrimination statutes. Grove City challenged
the conditioning of federal assistance on compliance with the nondiscrimination require-
ments, claiming it infringed on the First Amendment rights of the college and its students.
“Congress is free to attach reasonable and unambiguous conditions to federal financial as-
sistance that educational institutions are not obligated to accept.” In other words, the col-
lege can avoid compliance requirements by not allowing students attending to accept
BEOG awards. In similar cases involving tax-exempt organizations, such as religious
schools, a failure to comply with legal orders to eliminate discrimination has resulted in
threats from the Internal Revenue Service to remove their tax-exempt status.

LEGAL,\FOCUS+CASE

Bob Jones University (BJU) is a private learning private, religious university to pay income taxes (by

institution whose founding principles include a denial of exempt status) while other religious

specific religious belief. BJU receives no government  organizations are exempt?

assistance, but the IRS denied its tax-exempt status

because of the school’s policy prohibiting interracial ~ Bob Jones University v. United States, 461 U.S. 574, 103 S.Ct.
o . ) 2017 (1983).

association and intermarriage. Can the IRS cause a

Yes. Even though all races can enroll, discrimination by racial affiliation (for example, ban
on intermarriage) is against public policy. The state has a compelling interest in banning
racial discrimination in any form. The intent of the tax law is that entitlement to tax exemp-
tion depends on meeting “certain common-law standards of charity—namely that an insti-

affirmative
action
Policies and practices

designed to assure tution seeking tax-exempt status must serve a public purpose and not be contrary to
employment of established public policy,” which could not be satisfied by less restrictive means. Loss of
women and of mi- tax-exempt status could cause the closure of many otherwise worthwhile organizations.

norities until their Segregation in public schools due to socioeconomic factors does not, in itself, violate
gl i the the Constitution. For example, in one case, the Court ordered removal of a court order
workforce approxi- . . o . . o

mate their percen- that required busing of students to achieve integration goals in Oklahoma City—if as
tages in the much had been accomplished as was practical.110 But schools must adopt policies that
community. remove the effects of past discrimination. Race-neutral policies are not enough.''!

Otherwise, the courts will intervene.

AFFIRMATIVE ACTION IN EDUCATION

African-Americans in particular have been victims of discrimination in education, em-
ployment, and housing. Affirmative action is a process to eliminate continued discrim-
ination (for example, based on arbitrary classifications, such as race or sex) through the
conscious adoption and implementation of policies favoring minorities in university ad-
missions, public employment, and housing. Proponents argue that preferences are essen-
tial to erase the effects of prior and long-continued discrimination. Opponents argue that
preferences themselves are an invidious form of discrimination—the claim is essentially
that two wrongs do not make a right. There are other more sophisticated arguments
concerning the possible indirect and psychological effects of preferential treatment.
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Critics of racial preferences in education claim that what began as reasoned argu-
ment to overcome past discriminatory practices soon emerged as a series of numerical
goals, quotas, and timetables created to bring African-Americans, Asian-Americans,
Hispanic Americans, and Native Americans into the nation’s colleges and universities.
Although there is much opposition to the way it is being done, there is no question that

affirmative action is alive and well throughout the country.'? But is it constitutional?

LEGAL\\FOCUS+CASE

The Medical School of the University of California,
Davis (UCD) set aside 16 class admissions for
minority applicants. Allan Bakke, a white male
and a top undergraduate student at the
University of Minnesota and Stanford University,
applied for admission to the UCD Medical School
and was rejected twice. On both occasions,
minority students with lower admission test
scores, lower grade-point averages, and less
impressive interviews were nonetheless admitted.

Bakke sued the university claiming he had been
rejected because of his race, in violation of the
Fourteenth Amendment and of Title VI of the Civil
Rights Act of 1964. The trial court and the California
Supreme Court found that UCD’s admission plan did
indeed violate the constitutional requirement of
equal protection under the law. The U.S. Supreme
Court accepted the case. How should it rule?

University of California Regents v. Bakke, 438 U.S. 265, 95 S.Ct.

2733 (1978).

The U.S. Supreme Court found for Bakke* and declared the UCD admissions plan
unconstitutional, thus affirming the decision of the California Supreme Court. The Court
also held—with five votes and five different rationales—that ethnic diversity among med-
ical students is an appropriate goal and therefore race can be one of the factors consid-
ered when students apply for admission. There have been no decisions by the Court to
clarify this language. U.S. Supreme Court Justice Byron White summarized the situation
accurately when he wrote: “Agreement upon a means for applying the Equal Protection
Clause to an affirmative action program has eluded this Court every time the issue has
come before us.”'"?

As noted earlier in this chapter, California eliminated all affirmative action policies
through the initiative process (direct vote of the people). Although the U.S. Supreme
Court has authorized race-conscious admissions policies, California has chosen to
achieve racial balance through other practices, such as improved outreach programs to
fully qualified students. Other states have variations of processes in admissions and em-
ployment to achieve racial equality.

*Allan Bakke was finally admitted to UCD, received his medical degree, and practiced in Minnesota. In 1996
Senator Edward Kennedy declared to a Senate committee: “Dr. (Patrick) Chavis is a perfect example (of the
positive results of affirmative action). He is the supposedly less qualified African-American student who
allegedly displaced Allan Bakke ... and triggered the landmark case. Today, Dr. Chavis is a successful ob-gyn
in central Los Angeles, serving a disadvantaged community and making a difference in the lives of scores of
poor families.” Writing in The Nation, California State Senator Tom Hayden noted that whereas Allan Bakke
became an anesthesiologist in Minnesota, Chavis was “providing primary care to poor women” in a mostly
black community. “Bakke’s scores were higher,” Hayden admitted, “but who made the most of his medical
school education?” In 1996 Chavis’s medical license was suspended by the California Medical Board for gross
negligence and incompetence in the liposuction treatment of three women—one of whom died as a result. Jeff
Jacoby, Boston Globe, “How Affirmative Action Can Be Fatal” (New York Times Service, 20 August 1997).
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RIGHT TO PRIVACY

The right to privacy is the right to be left alone by other persons and by government. It
is generally recognized as an essential component of personal dignity, peace of mind, and
independence. Nevertheless, a right to privacy has not always been implicitly recognized
and respected as a constitutionally protected right. There is no reference to privacy, as
such, in the Constitution or the Bill of Rights. Indeed, it was not until 1965 that the
U.S. Supreme Court recognized “the new constitutional right of privacy,” in the words
of Justice William O. Douglas. In the case of Griswold v. Connecticut, the Court held in-
valid a Connecticut statute that made it a criminal offense for married persons to use
any drug or instrument to prevent conception. The Court held that the statute violated
the First, Third, Fourth, Fifth, and Ninth amendments, plus the equal protection clause
of the Fourteenth.'*

The nation’s highest court subsequently has used the declared and implicit right of
privacy to affirm (1) the right of unmarried persons to have access to contraceptives, (2)
the right of persons of different races to intermarry (also protected by the due process
and equal protection clauses of the Fourteenth Amendment), (3) the right of a woman
to have an abortion under certain conditions, and (4) the right to possess obscene mate-
rials in one’s home.''

LEGAL,\FOCUS+CASE

Ohio passed a law making it a crime to possess Osborne have a constitutional right of privacy to
obscene materials that depict minors having sex possess this particular matter in his home?
in any form or manner. Osborne was arrested for

having photographs of children having sex. Does Osborne v. Ohio, 495 U.S. 103, 110 S.Ct. 1691 (1990).

No. Osborne’s right of privacy allowing possession of obscene materials is not absolute.
The state’s interest in protecting “the victims of child pornography” is paramount and
sufficient to ban its possession. The U.S. Supreme Court upheld the accused’s
conviction.

The Court has held that the right of privacy does not extend to “places of public
accommodation” and therefore adults do not have a constitutional right to acquire por-
nographic materials in bookstores or theaters."'® In 2003, the Supreme Court held, in
Lawrence v. Texas, that private homosexual sexual relations are protected as a liberty
right.'"” In the past, cases involving sexual relations between persons of the same sex
had usually focused on the sexual activity itself. In Lawrence, however, the Supreme
Court focused on the relationship that the sexual activity might be a part of, rather
than the sexual act.

Do “coerced” polygraph tests administered by private employers violate the right to
privacy? Yes, at least in California. In a huge out-of-court settlement, the Federated
Groups agreed to pay $12.1 million to job applicants forced to take polygraph (lie detec-
tor) tests as a condition of employment.''®

It should be noted that the reliability of lie detectors is sufficiently uncertain that
they are not accepted as evidence in court over a defendant’s objection. This factor of
unreliability differentiates lie detector tests from others, such as blood, urine, or breath-
analyzer tests.
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The Legal System and Basic Principles of Law

LEGAL,\FOCUS—PROBLEM

Certain U.S. companies desire to sell encryption
(secret code) software internationally. The software
encodes e-mail and files to protect them from
prying eyes. A supercomputer would need 10,000
years to break the code of a file with 128-bit

requires that such companies provide them with a
key with which to decipher the code. Does the
Constitution’s right of privacy guarantee citizens
and companies the right to make private and secret
encoded communications?'"®

encryption. The U.S. Commerce Department

The specific issue presented may never arise because encryption software is generally
available on the international market. The right of government to ban encryption soft-
ware unless a key is provided involves balancing national security interests against those
of privacy and free speech.

Congress long ago banned the manufacture, sale, advertisement, and use of devices
intended to secretly listen to and record telephone and oral communications.'*® Yet to-
day sophisticated electronic spy equipment is accessible in “spy shops” and from mail-
order companies. A stranger can monitor conversations inside a bedroom from a mile
away, and spouses can track the movements of each other in the family car. Employers
can listen to the conversations of every employee on the job. Although laws prohibiting
the sale of spying equipment are on the books, lax enforcement, rapid changes in tech-
nology, and lack of public complaint have distorted (lowered) the public’s expectation of
privacy. Government cannot make wiretaps or otherwise perform searches without a
prior search warrant, as will be discussed further in Chapter 6. But the Constitution
does not guarantee a right of privacy to its citizens in the sense that they are protected
from the intrusiveness of one another. The Constitution restrains only government from
unreasonable intrusiveness.

DUE PROCESS AND EQUAL PROTECTION AND MEDICAL
TESTING

The 1980s saw the emergence of a number of hotly contested issues pitting individual
rights against the police power of the state to protect the public. State constitutions can
require more stringent protective laws than are required by the U.S. Constitution. How-
ever, no state constitution or law can relax standards established by federal law, because
of the doctrine of supremacy.

Among these problems, none are more difficult to resolve than the issues surround-
ing AIDS (acquired immune deficiency syndrome). For example, should individuals be
subject to a mandatory AIDS testing program, especially those who work in certain
high-risk areas or with high-risk persons? The general answer is no.

LEGAL,\FOCUS+CASE

Glover v. Eastern Neb. Community Office of Retardation, 686
F.Supp. 243, 250 (D. Neb. 1988), aff'd, 867 F.2d 461 (8th Cir.),
cert. denied, 493 U.S. 932 (1989).

Nebraska requires state healthcare workers who
work with the mentally retarded to submit to blood
tests for AIDS. Is such a requirement an unreasonable
search of a person’s body?
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Yes. The Nebraska statute is unconstitutional. The Supreme Court, without comment,
upheld a lower court’s decision that blood tests for AIDS did violate the Fourth Amend-
ment. For now, the Supreme Court seems content to accept the doctrine that AIDS test-
ing must meet the same constitutional requirements of reasonableness as other
warrantless search and seizure practices.

Critics of universal blood testing charge that the Fourth Amendment “right of the
people to be secure in their persons, houses, papers and effects, against unreasonable
searches and seizure” is violated by indiscriminate blood testing (that is, taking blood
from one’s body is a “search”). However, the Supreme Court said it was not unconstitu-
tional to take blood from a person without permission if that person is believed to be
driving under the influence of alcohol. (In this case, the person in question was con-
victed of drunk driving on the basis of the amount of alcohol in his blood.)'*!

Another area of constitutional conflict is mandatory drug testing. The legal status of
drug testing in the private sector varies from state to state. Although the Supreme Court
has ruled that certain government drug-testing plans are constitutional, some authorities
believe that the states will have to make their own decisions about drug testing. As long
as drug testing meets a “reasonableness” test as to safeguards, such as providing suffi-
cient notice and keeping the test results secret, the business community apparently will
be permitted to continue testing employees and job applicants.'*?

LEGAL\\FOCUS+CASE

Lawrence Berkeley Laboratory is a research insti-
tution jointly operated by state and federal
agencies. Several African-American employees
allege that as part of mandatory employment
medical examinations, Lawrence tested their
blood and urine for intimate medical conditions—

and that this was done without their knowledge or
consent. Assuming the factual contentions are
correct, would such tests violate their right to
privacy as guaranteed by the U.S. Constitution?

Norman-Bloodsaw v. Lawrence Berkeley Laboratory, 135 F.3d

o . 1260 (C.A.9, 1998).
namely, syphilis, sickle cell trait, and pregnancy—

The court stated it did. “The constitutionally protected privacy interest in avoiding dis-
closure of personal matters clearly encompasses medical information and its confidenti-
ality. One can think of few subject areas more personal and more likely to implicate
privacy interests than that of one’s health or genetic make-up.”
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CASE

Thomas et al. v. Chicago Park District
534 U.S. 316, 122 S.Ct. 775 (2002)

The Chicago Park District operates the Chicago
public parks and is responsible for group use.
It adopted an ordinance requiring park users
to get permits before any public assembly, pa-
rade, picnic, or other event involving more
than 50 people, or events using amplified
sound. The applications are processed in or-
der of receipt, and the Park District decides
whether to grant or deny most applications
within 14 days. Applications can be denied on
any of 13 specified grounds. A denial requires written ex-
planation and, when feasible, suggestions as to how to pre-
pare a successful application. If a denial is given, one can
appeal to the Park Superintendent, who has seven days to
respond. If the Park Superintendent denies the appeal, the
applicant may seek judicial review in state court.
Petitioners have applied to the Park District on several
occasions for permits to hold rallies advocating the legali-
zation of marijuana. The Park District granted some per-
mits and denied others. Unsatisfied, the petitioners filed
suit in U.S. District Court, alleging that the ordinance is
unconstitutional. The district court granted summary judg-
ment for the Park District, and the U.S. Court of Appeals
for the Seventh Circuit affirmed.

Justice Scalia delivered the opinion of
the Court.
I

The First Amendment’s guarantee of the freedom of
speech, or of the press, prohibits a wide assortment of
government restraints upon expression, but the core abuse
against which it was directed was the scheme of licensing
laws implemented by the monarch and Parliament to con-
tain the evils of the printing press in 16th- and 17th-
century England. The Printing Act of 1662 had prescribed
what could be printed, who could print, and who could
sell. It punished the publication of any book or pamphlet
without a license and required that all works be submitted
for approval to a government official, who wielded broad
authority to suppress works that he found to be heretical,
seditious, schismatical, or offensive. The English licensing
system expired at the end of the 17th century, but the
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memory of its abuses was still vivid enough in
colonial times that Blackstone warned against
the restrictive power of such a licenser—an
administrative official who enjoyed uncon-
fined authority to pass judgment on the con-
tent of speech.

In Freedman v. Maryland (1965), we
confronted a state law that enacted a strik-
ingly similar system of prior restraint for mo-

tion pictures. It required that every motion
picture film be submitted to a Board of Censors before
the film was shown anywhere in the State. The Board en-
joyed authority to reject films that it considered obscene
or that tend[ed], in the judgment of the Board, to debase
or corrupt morals or incite to crimes, characteristics de-
fined by the statute in broad terms. The statute punished
the exhibition of a film not submitted to the Board for
advance approval, even where the film would have re-
ceived a license had it been properly submitted. It was
no defense that the content of the film was protected by
the First Amendment.

We recognized in Freedman that a scheme condition-
ing expression on a licensing body’s prior approval of
content presents peculiar dangers to constitutionally pro-
tected speech. [T]he censor’s business is to censor, and a
licensing body likely will overestimate the dangers of con-
troversial speech when determining, without regard to the
film’s actual effect on an audience, whether speech is
likely to incite or to corrupt [the] morals. In response to
these grave dangers of a censorship system, we held that a
film licensing process must contain certain procedural
safeguards in order to avoid constituting an invalid prior
restraint: (1) any restraint prior to judicial review can be
imposed only for a specified brief period during which the
status quo must be maintained; (2) expeditious judicial
review of that decision must be available; and (3) the cen-
sor must bear the burden of going to court to suppress the
speech and must bear the burden of proof once in court.

[T]he licensing scheme at issue here is not subject-
matter censorship but content-neutral time, place, and
manner regulation of the use of a public forum. The
Park District’s ordinance does not authorize a licensor to



pass judgment on the content of speech: None of the
grounds for denying a permit has anything to do with
what a speaker might say. The picnicker and soccer-
player, no less than the political activist or parade mar-
shal, must apply for a permit if the 50-person limit is to be
exceeded. As the Court of Appeals well put it: [T]o allow
unregulated access to all comers could easily reduce rather
than enlarge the park’s utility as a forum for speech.

We have never required that a content-neutral per-
mit scheme regulating speech in a public forum adhere to
the procedural requirements set forth in Freedman. [T]he
[permit] required is not the kind of prepublication license
deemed a denial of liberty since the time of John Milton
but a ministerial, police routine for adjusting the rights of
citizens so that the opportunity for effective freedom of
speech may be preserved. Regulations of the use of a pub-
lic forum that ensure the safety and convenience of the
people are not inconsistent with civil liberties but [are]
one of the means of safeguarding the good order upon
which [civil liberties] ultimately depend. Such a tradi-
tional exercise of authority does not raise the censorship
concerns that prompted us to impose the extraordinary
procedural safeguards on the film licensing process in
Freedman.

Of course even content-neutral time, place, and manner
restrictions can be applied in such a manner as to stifle
free expression. Where the licensing official enjoys unduly
broad discretion in determining whether to grant or deny
a permit, there is a risk that he will favor or disfavor
speech based on its content. We have thus required that
a time, place, and manner regulation contain adequate
standards to guide the official’s decision and render it sub-
ject to effective judicial review. Petitioners contend that
the Park District’s ordinance fails this test.
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We think not. As we have described, the Park District
may deny a permit only for one or more of the reasons set
forth in the ordinance. It may deny, for example, when the
application is incomplete or contains a material falsehood
or misrepresentation; when the applicant has damaged Park
District property on prior occasions and has not paid for the
damage; when a permit has been granted to an earlier ap-
plicant for the same time and place; when the intended use
would present an unreasonable danger to the health or
safety of park users or Park District employees; or when
the applicant has violated the terms of a prior permit. More-
over, the Park District must process applications within 28
days, and must clearly explain its reasons for any denial.
These grounds are reasonably specific and objective, and
do not leave the decision to the whim of the administrator.
They provide narrowly drawn, reasonable, and definite
standards to guide the licensor’s determination. And they
are enforceable on review first by appeal to the General Su-
perintendent of the Park District and then by writ of
common-law certiorari* in the Illinois courts.

For the foregoing reasons, we affirm the judgment of
the Court of Appeals.

For Critical Analysis

1. What was the importance of the court’s determina-
tion that the Chicago Park District’s procedures were
content neutral?

2. Why is the court applying a federal constitution test
to a state governmental entity?

3. Are the petitioners attempting to argue that actions
by the Park District are a prior restraint? If so, did
they succeed? Do you believe it is a prior restraint?
What requirements are necessary for a prior restraint
to be held valid?

A writ or order by which an appellate court exercises its discretionary power
to decide which lower court cases it will hear. Writs of certiorari are discussed
in more detail in Chapter 3.

McDonald v. Chicago
WL No. 08-1521. (2010)

The Second Amendment’s prohibition on infring-
ing the “right of the people to keep and bear
Arms” has long been controversial. Some feel
it applies only to local government and mili-
tias. Others feel it protects individual rights.
In 2008, the Supreme Court, (District of Co-
lumbia v. Heller, 554 U.S. -—, 128 S.Ct.
2783, 171 L.Ed.2d 637) held that the Second
Amendment protected an individual’s right to
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keep and bear arms for the purpose of self-defense.
That was a watershed decision, but it left open
the question of whether and how the second
amendment applied to the states’ right to reg-
ulate firearms. One question was whether
and how the Fourteenth Amendment had
made the Second Amendment also protect
citizens as to state and local laws that at-
tempted to restrict firearm ownership. Because
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many municipalities had severely restricted or banned var-
ious forms of firearm ownership in the latter half of the
twentieth century, the Second Amendment question has
been a brooding issue of basic constitutional law only
partly answered by the 2008 Heller decision.

The City of Chicago had essentially banned the own-
ership of handguns since 1983. Otis McDonald and other
residents challenged the law in federal court. The District
Court upheld the law as did the Seventh Circuit Court of
Appeals. The petitioners appealed to the Supreme Court.

Justice Alito announced the judgment of the
court.

Two years ago we held that the Second Amendment pro-
tects the right to keep and bear arms for the purpose of
self-defense and we struck down a District of Columbia
law that banned the possession of handguns in the home.
The City of Chicago and the village of Oak Park, a Chi-
cago suburb, have laws that are similar to the District of
Columbia’s, but Chicago and Oak Park argue that their
laws are constitutional because the Second Amendment
has no application to the States. We have previously
held that most of the provisions of the Bill of Rights apply
with full force to both the Federal Government and the
States. Applying the standard that is well established in
our case law, we hold that the Second Amendment right
is fully applicable to the States.

Chicago enacted its handgun ban to protect its resi-
dents “from the loss of property and injury or death from
firearms.” The Chicago petitioners and their amici, how-
ever, argue that the handgun ban has left them vulnerable
to criminals. Chicago Police Department statistics, we are
told, reveal that the City’s handgun murder rate has actu-
ally increased since the ban was enacted and that Chicago
residents now face one of the highest murder rates in the
country and rates of other violent crimes that exceed the
average in comparable cities.

Several of the Chicago petitioners have been the tar-
gets of threats and violence. For instance, Otis McDonald,
who is in his late seventies, lives in a high-crime neigh-
borhood. McDonald and the other Chicago petitioners
own handguns that they store outside of the city limits,
but they would like to keep their handguns in their homes
for protection.

Petitioners argue that the Chicago and Oak Park laws
violate the right to keep and bear arms. Petitioners con-
tend that the Fourteenth Amendment’s Due Process
Clause “incorporates” the Second Amendment right. Chi-
cago maintains that a right set out in the Bill of Rights

applies to the States only if that right is an indispensable
attribute of any “civilized” legal system.

The Bill of Rights, including the Second Amendment,
originally applied only to the Federal Government. The
constitutional Amendments adopted in the aftermath of
the Civil War fundamentally altered our country’s federal
system. The provision at issue in this case, §1 of the Four-
teenth Amendment, provides, among other things, that a
State may not abridge “the privileges or immunities of
citizens of the United States” or deprive “any person of
life, liberty, or property, without due process of law.”

Four years after the adoption of the Fourteenth
Amendment, this Court was asked to interpret the
Amendment’s reference to “the privileges or immunities
of citizens of the United States.” The case involved chal-
lenges to a Louisiana law permitting the creation of a
state-sanctioned monopoly on the butchering of animals
within the city of New Orleans. Justice Samuel Miller’s
opinion for the Court concluded that the Privileges or
Immunities Clause protects only those rights “which owe
their existence to the Federal government, its National
character, its Constitution, or its laws.” The Court held
that other fundamental rights—rights that predated the
creation of the Federal Government and that “the State
governments were created to establish and secure”—were
not protected by the Clause.

The Court wrote that the right of bearing arms for a
lawful purpose “is not a right granted by the Constitution”
and is not “in any manner dependent upon that instru-
ment for its existence.” “The second amendment,” the
Court continued, “declares that it shall not be infringed;
but this ... means no more than that it shall not be in-
fringed by Congress.”

We see no need to reconsider that interpretation
here. For many decades, the question of the rights pro-
tected by the Fourteenth Amendment against state in-
fringement has been analyzed under the Due Process
Clause of that Amendment and not under the Privileges
or Immunities Clause. The Court held that the general
“right of the people peaceably to assemble for lawful pur-
poses,” which is protected by the First Amendment, ap-
plied only against the Federal Government and not
against the States. Nonetheless, over 60 years later the
Court held that the right of peaceful assembly was a fun-
damental right safeguarded by the due process clause of
the Fourteenth Amendment. We follow the same path
here and thus consider whether the right to keep and
bear arms applies to the States under the Due Process
Clause.
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In the late 19th century, the Court began to consider
whether the Due Process Clause prohibits the States from
infringing rights set out in the Bill of Rights. Employing
this approach, the Court overruled earlier decisions in
which it had held that particular Bill of Rights guarantees
or remedies did not apply to the States.

With this framework in mind, we now turn directly
to the question whether the Second Amendment right to
keep and bear arms is incorporated in the concept of due
process. In answering that question, we must decide
whether the right to keep and bear arms is fundamental
to our scheme of ordered liberty, or as we have said in a
related context, whether this right is “deeply rooted in this
Nation’s history and tradition.”

Our decision in Heller points unmistakably to the
answer. Self-defense is a basic right, recognized by many
legal systems from ancient times to the present day and in
Heller, we held that individual self-defense is “the central
component” of the Second Amendment right. Explaining
that “the need for defense of self, family, and property is
most acute” in the home, we found that this right applies
to handguns because they are “the most preferred firearm
in the nation to ‘keep’ and use for protection of one’s
home and family.” Thus, we concluded, citizens must be
permitted to use handguns for the core lawful purpose of
self-defense.

After the Civil War, many of the over 180,000 Afri-
can Americans who served in the Union Army returned
to the States of the old Confederacy, where systematic
efforts were made to disarm them and other blacks. The
39th Congress concluded that legislative action was neces-
sary. Its efforts to safeguard the right to keep and bear
arms demonstrate that the right was still recognized to
be fundamental. The Civil Rights Act of 1866 sought to
protect the right of all citizens to keep and bear arms. In
debating the Fourteenth Amendment, the 39th Congress
referred to the right to keep and bear arms as a funda-
mental right deserving of protection. Senator Samuel Po-
meroy described three “indispensable” “safeguards of
liberty under our form of Government.” One of these,
he said, was the right to keep and bear arms. The right
to keep and bear arms was also widely protected by state
constitutions at the time when the Fourteenth Amend-
ment was ratified. In 1868, 22 of the 37 States in the Un-
ion had state constitutional provisions explicitly
protecting the right to keep and bear arms.

In sum, it is clear that the Framers and ratifiers of the
Fourteenth Amendment counted the right to keep and
bear arms among those fundamental rights necessary to
our system of ordered liberty.
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In Heller, we held that the Second Amendment pro-
tects the right to possess a handgun in the home for the
purpose of self-defense. Unless considerations of stare de-
cisis counsel otherwise, a provision of the Bill of Rights
that protects a right that is fundamental from an Ameri-
can perspective applies equally to the Federal Government
and the States. We therefore hold that the Due Process
Clause of the Fourteenth Amendment incorporates the
Second Amendment right recognized in Heller. The judg-
ment of the Court of Appeals is reversed, and the case is
remanded for further proceedings.

It is so ordered.

Justice Scalia and Justice Thomas wrote concurring
opinions. Chief Justice Roberts and Justice Kennedy con-
curred at least in part in the judgment, thus establishing
a plurality.

Justice Stevens and Justice Breyer wrote dissenting
opinions.

Justice Stevens dissent: In Heller the Court answered
the question whether a federal enclave’s “prohibition on
the possession of usable handguns in the home violates
the Second Amendment to the Constitution.” The ques-
tion we should be answering in this case is whether the
Constitution “guarantees individuals a fundamental
right,” enforceable against the States, “to possess a func-
tional, personal firearm, including a handgun, within the
home.” That is a different—and more difficult—inquiry
than asking if the Fourteenth Amendment “incorporates”
the Second Amendment. The so-called incorporation
question was squarely and, in my view, correctly resolved
in the late 19th century.

This is a substantive due process case. Section 1 of
the Fourteenth Amendment decrees that no State shall
“deprive any person of life, liberty, or property, without
due process of law.” The Court has filled thousands of
pages expounding that spare text. As I read the vast cor-
pus of substantive due process opinions, they confirm sev-
eral important principles that ought to guide our
resolution of this case.

The first, and most basic, principle established by our
cases is that the rights protected by the Due Process
Clause are not merely procedural in nature. At first
glance, this proposition might seem surprising, given
that the Clause refers to “process.” But substance and pro-
cedure are often deeply entwined. The second principle
woven through our cases is that substantive due process
is fundamentally a matter of personal liberty. The third
precept to emerge from our case law flows from the sec-
ond: The rights protected against state infringement by
the Fourteenth Amendment’s Due Process Clause need
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not be identical in shape or scope to the rights protected
against Federal Government infringement by the various
provisions of the Bill of Rights.

So far, I have explained that substantive due process
analysis generally requires us to consider the term “lib-
erty” in the Fourteenth Amendment, and that this inquiry
may be informed by but does not depend upon the con-
tent of the Bill of Rights. How should a court go about the
analysis, then? Our precedents have established, not an
exact methodology, but rather a framework for decision
making. In this respect, too, the Court’s narrative fails to
capture the continuity and flexibility in our doctrine.

The basic inquiry was described by Justice Cardozo
more than 70 years ago. When confronted with a substan-
tive due process claim, we must ask whether the allegedly
unlawful practice violates values “implicit in the concept
of ordered liberty.”

If the practice in question lacks any “oppressive and
arbitrary” character, if judicial enforcement of the asserted
right would not materially contribute to “a fair and en-
lightened system of justice,” then the claim is unsuitable
for substantive due process protection.

The question in this case, then, is not whether the
Second Amendment right to keep and bear arms (what-
ever that right’s precise contours) applies to the States
because the Amendment has been incorporated into the
Fourteenth Amendment. It has not been. The question,
rather, is whether the particular right asserted by peti-
tioners applies to the States because of the Fourteenth
Amendment itself, standing on its own bottom.

What petitioners have asked is that we “incorporate”
the Second Amendment and thereby establish a constitu-
tional entitlement, enforceable against the States, to keep a
handgun in the home. Of course, owning a handgun may
be useful for practicing self-defense. But the right to take a
certain type of action is analytically distinct from the right
to acquire and utilize specific instrumentalities in further-
ance of that action.

The right to possess a firearm of one’s choosing is
different in kind from the liberty interests we have recog-
nized under the Due Process Clause. Despite the plethora
of substantive due process cases that have been decided, I
have found none that holds, states, or even suggests that
the term “liberty” encompasses either the common-law
right of self-defense or a right to keep and bear arms. I
do not doubt for a moment that many Americans feel
deeply passionate about firearms, and see them as critical

to their way of life as well as to their security. Neverthe-
less, it does not appear to be the case that the ability to
own a handgun, or any particular type of firearm, is criti-
cal to leading a life of autonomy, dignity, or political
equality. Although it may be true that Americans’ interest
in firearm possession and state-law recognition of that
interest are “deeply rooted” in some important senses it
is equally true that the States have a long and unbroken
history of regulating firearms.

The fact that the right to keep and bear arms appears
in the Constitution should not obscure the novelty of the
Court’s decision to enforce that right against the States. By
its terms, the Second Amendment does not apply to the
States; read properly, it does not even apply to individuals
outside of the militia context. The Second Amendment
was adopted to protect the States from federal encroach-
ment. And the Fourteenth Amendment has never been
understood by the Court to have “incorporated” the entire
Bill of Rights. There was nothing foreordained about to-
day’s outcome. I cannot accept either the methodology the
Court employs or the conclusions it draws. Although im-
pressively argued, the majority’s decision to overturn
more than a century of Supreme Court precedent and to
unsettle a much longer tradition of state practice is not, in
my judgment, built “upon respect for the teachings of his-
tory, solid recognition of the basic values that underlie our
society, and wise appreciation of the great roles that
the doctrines of federalism and separation of powers
have played in establishing and preserving American
freedoms.”

Accordingly, I respectfully dissent.

For Critical Analysis

1. Is the court interpreting the scope of the Second
Amendment and the right “to keep and bear Arms”
or is it evaluating the meaning of the Fourteenth
Amendment? Or both?

2. In Justice Stevens’s dissent, he considers the case a
question of substantive due process. What does he
mean? Does Justice Alito disagree with that charac-
terization? Does the question of whether the issue is
procedural or substantive due process determine the
outcome?

3. How do Justice Alito and Justice Stevens disagree on
how the Incorporation doctrine is to be enforced? Is
that disagreement, ultimately, the dividing line be-
tween their opposite conclusions?
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CHAPTER QUESTIONS AND PROBLEMS

1. Wayne Gerber, an inmate at Mule Creek State Prison, versa. Is this use of race constitutionally permissible?

is serving a sentence of 100 years to life, plus 11 years
as a habitual felon under California’s “three strikes”
law. Although conjugal visits are allowed in Califor-
nia, they are not allowed to prisoners serving life
terms. As his prospects of walking among the general
public are slim, so are his prospects of impregnating
his wife. Gerber requested that he be allowed to pack-
age his semen in a plastic collection container and
mail it to a laboratory, eventually to artificially in-
seminate his wife. His request was denied.

a. Does a prisoner lose all constitutional rights?

b. Does a prisoner have a constitutional right to con-
jugal visits? What constitutional provisions would
be argued?

c. Is the warden’s denial of Gerber’s right to provide
sperm samples a violation of the equal protection
clause because the state allows conjugal visits for
some prisoners but not others?

. Organizers of the annual Fiesta Bowl football game
held in Arizona proposed establishing a race-
specific scholarship fund for players of the competing
teams. Are such scholarships unconstitutional be-
cause they are awarded only to members of one
race? Would your answer be any different if the scho-
larships were awarded in schools that had a history of
intentional racial segregation?

. Can government constitutionally regulate the content

(that is, censor) of e-mail by banning “spam” (un-

wanted advertisements) and web sex or pornography

available on websites? What constitutional arguments
would you make pro and con?

. Do state laws that criminalize sodomy between mem-

bers of the same or opposite sex violate the constitu-

tional right of privacy? Equal protection clause? Are
such laws necessary in a free society?

. In the Seattle School District, students are allowed to

choose which high school they wish to attend. If too

many students choose the same school, the district
has to turn some students away. To assist in this de-
termination, the district uses tiebreakers. The first tie-
breaker tries to keep families together—a student
with a brother or sister at the chosen school is given
preference. The second tiebreaker tries to keep the
racial mix in each high school equal to the racial

mix in the district—if a school has too many white

students, nonwhites are given preference, and vice

What other selection criteria might the district use to
make the decision? [Parents Involved in Community
Schools v. Seattle School Dist., No. 1, 285 F.3d 1236
(C.A.9 Wash. 2002).]

. Several recent counterterrorism measures raise con-

stitutional questions. Discuss the constitutional ques-

tions that can reasonably be raised in each situation.

What is the probable outcome if the challenge is

made?

a. Visitors to the United States who hold visas from
Iran, Iraq, Libya, Sudan, and Syria will be finger-
printed and photographed. Visitors from other
countries will not be unless the immigration ser-
vice believes they represent a security risk.

b. A presidential order allows trials by special mili-
tary commissions for non-U.S. citizens who are
suspected of involvement in international
terrorism.

c. Police or federal agents eavesdrop on phone calls
between detained suspected terrorists and their
lawyers without seeking judicial approval.

. The City of Oakland passed an ordinance that pro-

hibited the burning of all substances in residential
yards within the city limits on days when a fire haz-
ard warning was in effect. Violation was made a mis-
demeanor crime with a minimum fine of $500. Harry
Haggerty, a political science major, invited student
friends to his home in Oakland where, among other
backyard activities, he intended to burn an American
flag in protest of U.S. involvement in Iraq. If a fire
warning were in effect, could Harry be convicted of
the misdemeanor offense?

. In an editorial comment, the highly respected British

journal The Economist (27 March 1992, p. 15) opined,
“Short of declaring war, nothing an American Presi-
dent can do has as much effect as appointing a
justice to the Supreme Court.” Do you agree? Why or
why not?

. The principal of Nathan Bishop Middle School in

Providence, Rhode Island, invited Rabbi Leslie Gut-
terman to deliver prayers at the public school gradu-
ation ceremony. The rabbi agreed to deliver a
nonsectarian prayer at the ceremony. Weisman, the
father of a student, sued to prohibit school officials
from including prayer in the ceremony. He was un-
successful, and the ceremony took place with the
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Weismans in attendance. Weisman then sued to per-
manently bar prayers at future ceremonies, including
his daughter’s high school graduation. Does includ-
ing a nonsectarian prayer in a public high school
graduation ceremony constitute the establishment of
a religion by government in violation of the First
Amendment? [Lee v. Weisman, 505 U.S. 577, 112
S.Ct. 2649 (1992).]

Many changes in human rights law in the United
States have occurred only because somebody broke
the law, was convicted, and then appealed her case.

Rosa Parks, an African-American who died in 2006,
was famous for refusing to surrender her seat on a
bus to a white person as required at the time. This
is partly a result of the fact that a court usually must
have a true controversy before it to decide. Is it fair to
force individuals to risk imprisonment and fines to
vindicate their civil rights? Does this make it morally
acceptable to break the law when you believe the law
is wrong? Consider the effect, however, if anybody
could require a court to review a law for constitution-
ality whenever they chose.
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CHAPTER3

The Court System

Sir Thomas More: The law, Roper, the law. I know what’s legal and not what’s right. And I'll
stick to what’s legal.

William Roper: Then you set man’s law above God’s.

Sir Thomas More: No, far below; but let me draw your attention to a fact—I'm not God. The
currents and eddies of right and wrong, which you find such plain sailing, I can’t navigate.
William Roper: So ... you'd give the Devil benefit of the law!

Sir Thomas More: Yes. What would you do? Cut a great road through the law to get after
the Devil?

William Roper: I'd cut down every law in England to do that!

Sir Thomas More: Oh? And when the last law was down and the Devil turned round on you
where would you hide, Roper, the laws all being flat? Yes, I'd give the Devil benefit of law, for

my own safety’s sake.

Robert Bolt, slightly and reverently edited from his play
A Man for All Seasons.

LEARNING OBJECTIVES

After reading and studying this chapter, you should be able to:

Explain what a court is and distinguish D Understand the nature of juries and be able to
between a trial court and an appellate court. discuss jury size, jury selection, and a litigant’s

Understand the concept of jurisdiction and right to a jury trial.
explain the various types of jurisdiction. Explain and provide examples of actions or

Recognize challenges to concepts of causes in equity.

jurisdiction raised by new technologies. Understand the various ways a trial might
Describe a typical state court system. conclude.

Describe the federal court system.

Understand how a typical civil case is
processed though the court system.

89
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America is governed by law, not by people. “A government of laws, and not of men” was
written in 1774 by John Adams, first vice president and second president of the United
States." This means that decisions establishing and affecting rights and duties are not
based on the personal values of certain individuals but rather are made by the courts
according to existing rules and using fair and impartial processes. Sir Thomas More,
quoted above, would no doubt approve of the United States’ emphasis on established
rules rather than individual discretion. The American court system is still one created
by and administered by individuals, however.
Indeed, providing a fair, impartial, and consistent application of the rule of law is a
rule of law . L ) . . o C
- " difficult task, especially in the United States, which contains such a diversity of ethnic ori-
Principle that deci
sions should be made gins and cultural backgrounds. Yet, it is that very diversity that makes the rule of law so

by the application of vitally important for the resolution of disputes with “equal justice under law” for all.
established laws

without the interven- “We are going to have to decide what kind of people we are—whether we obey the law
tion of individual only when we approve of it or whether we obey it no matter how distasteful we may
discretion. find it.”

—Harry S. Ashmore, “On Integration of Little Rock High School,”
Arkansas Gazette 4 September 1957.

Probably no other country is more reliant on its judges and its courts than the
United States. One hundred fifty years ago, French political scientist Alexis de Tocque-
ville noted the unique importance of courts in the American political system. “Restricted
within its limits, the power granted to American courts to pronounce on the constitu-
tionality of laws is yet one of the most powerful barriers ever erected against the tyranny
of political assemblies.”

Although the power of courts can and does restrict arbitrary abuse of power, bias can
creep into the court system. As an example, consider the following episode in traffic court:

The traffic court judge found himself facing two attorneys, both of whom he knew very well.
Both were charged with speeding violations. “Gentlemen,” he said, “I could not be truly
objective in either of your cases, so I'm going to let you judge each other’s case.” Both law-
yers agreed. Attorney Number One climbed to the bench. “You are charged with driving 40
in a 25 mph zone. How do you plead?” he asked Attorney Number Two. “Guilty,” was the
response. “I fine you $50,” said Number One. Then they exchanged places. “You are
charged with driving 40 in a 25 mph zone,” said Number Two. “What is your plea?”
“Guilty,” said Number One. “Then I fine you $200,” said Number Two. “Hey! That’s un-
fair,” said the first. “I fined you only $50.” “Yes,” was the reply, “but there is too much
speeding going on. This is the second case we’ve had like that today.”

Although the purpose of the story is to amuse, it illustrates the injustice of an inconsis-
bias tent and unfair decision made by a biased judge. Bias is a preconceived belief about
A preconceived belief ~ SOme person or fact that makes it difficult to be neutral, dispassionate, or fair in evaluat-
affecting neutrality. ing that person’s rights and duties, guilt, or innocence. Judges are biased when they have

a personal interest in the outcome of a case or have reached a conclusion about a case

before hearing the evidence and legal arguments. The U.S. system of justice strives to

provide both reasonable consistency and neutrality.

WHAT IS A COURT?

Clearly, it is important and useful to know where our courts are located, how they func-
tion, and the important role they play in our society. Court-based drama permeates
American culture and media. Significant decisions of appellate courts, especially the
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U.S. Supreme Court, receive widespread media coverage and drive the thought and con-
versations of citizens over important issues. For example, courts have recently affected
issues ranging from the right to keep a handgun in your home to the right of same-sex
couples to marry. The public’s acute interest in such decisions prompts lively debate on
the Internet, in coffee shops, on talk radio, and so on. Because the actions of courts re-
ceive such expansive notoriety, it is obvious that you, as educated citizens, must be famil-
iar with the functions of courts.

Courts are public facilities, available to private persons, business organizations, and

court . . . .

e et government agencies, where legal disputes are heard and decided. Courts offer their tax-

body that administers ~ supported services practically free to users. Under the U.S. Constitution, courts are es-

justice by applying sentially independent of the other branches of government.* This independence protects

laws to civil contro- the courts from potential interference by the executive or legislative branches.

versies and criminal A court is both a place and a system. It is a place where you may go to peacefully

offenses. (b) The . . wps . » -

place where trials resolve your legal disputes with others (“T'll see you in court!”). The word court is also

are held. used to describe all the court system participants, including judges, attorneys, clerks, wit-
nesses, parties, and the public (“Court is in session”), and sometimes only the presiding
judge or justice (“If the court please, may I be heard at this time?”).

Courts are also part of a system, as there are different courts for different types of
legal disputes, each with different specified procedures. Some courts determine the facts
of individual disputes (trial courts); others review decisions of lower courts for correct-
ness, consistency, and fairness (appellate courts). Under the common law system, appel-
late judges, both in the state and federal systems, have the power to make new law. To
understand the courts, it is useful to recognize some of their different functions, includ-
ing those of trial and appellate courts.

WHAT IS A TRIAL COURT?

Trial courts conduct the initial proceedings in legal disputes. These proceedings have

trial rt

TT]I: incitci)alll court that three distinct purposes: (1) to determine the facts of the dispute (“What happened be-
hears evidence and tween the competing parties?”), (2) to determine what rules of law should be applied to
applies the law to the facts, and (3) to apply those rules to the facts.

decided facts.

LEGAL,\FOCUS—+PROBLEM

Marya Martinez signed up for ski instruction at she had just met during lunch. Her show was
Heavenly Mountain in Idaho. Gary Graf, a short. Martinez fell and suffered a spiral fracture
certified ski instructor, fitted Martinez with rental  of her right leg, just above the ankle. Her bindings
skis. He then taught her how to snowplow (a had failed to release her boot from the skis when
beginning maneuver for turning, reducing speed, she fell. She sued Graf in a civil action for
or stopping). Later that afternoon, Martinez was damages, alleging that he had carelessly adjusted
showing her new skills to Luther Thomas, whom the bindings too tightly. Can she win?

i

l.
[/

Maybe, but maybe not. The outcome will turn on the facts, the applicable law, and the
decision by the judge or jury based on those facts and the applicable law. The “facts” you

*The courts are not totally independent of the other two branches. For example, the executive branch of
government makes judicial appointments, collects taxes, and distributes funds necessary to pay judges and
otherwise operate the judicial system. The legislative branch sets salaries and benefits of judges and often
confirms judicial appointments.
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plaintiff

In trial, the person
trying to recover
money damages or
other relief from a
defendant.

damages

Money awarded by a
court to a plaintiff for
injury or economic
loss caused by the
defendant.

defendant

(@) In a civil trial, the
person from whom
money damages or
other relief is sought
by the plaintiff. (b) In
a criminal trial, the
accused.

lawsuit or
litigation

A court process at law,
or in equity to deter-
mine the legal merits
of a controversy.

civil dispute

A lawsuit com-
menced for the pur-
pose of resolving a
civil conflict.

criminal dispute
A trial in which the
government prose-
cutes a person
charged with a crime.

The Legal System and Basic Principles of Law

just read above are likely not all the facts, and the court might not even allow all of the
facts you read above to be considered. The court has also not determined the applicable
law yet. As the lawsuit progresses, many other issues are likely to be considered. Did
Graf secure the bindings too tightly? Did Martinez, or anyone else, tamper with the
bindings after Graf set them? Did the bindings fail because they were too tight or be-
cause Martinez had allowed ice to accumulate beneath her boot? Was Graf responsible
for the binding setting? Was there a contract that disclaimed or limited Graf’s liability?
Were the bindings themselves defective? A civil trial will determine the answers to these
and other relevant factual and legal contentions. In the trial, Martinez is the plaintiff
(person seeking relief in a civil trial) because she is seeking to recover damages (money)
from Graf, the defendant (in a civil trial, the person whom a lawsuit is brought
against). The entire process, designed to resolve (that is, decide or settle) the legal con-
troversy, is called a lawsuit or litigation.

Martinez’s attempt to collect damages from Graf is an example of a civil dispute
(also called a civil action or civil lawsuit). Civil disputes are private controversies be-
tween persons.* A civil dispute is sometimes defined broadly by stating what it is not.
It is not a matter involving criminal law. A criminal dispute (also called a criminal ac-
tion or criminal case) is brought by government to determine whether an accused (also
called a defendant) is guilty of an act committed against the public and in violation of a
penal statute.

Civil matters and criminal matters are separate fields of law; in large cities, attorneys
and judges often specialize in one or the other. The dependence of courts upon attorneys
is such that it would be foolhardy for a civil case attorney to defend an accused murderer
even before an impartial jury. There are similarities as well as differences between civil
and criminal matters. Both involve formal proceedings before a court. Both are con-
ducted to resolve disputed questions of fact and law that will, in turn, define applicable
rights and duties of the parties involved. Different terminology, however, is often used.
For example, a defendant found to be responsible in a civil trial is said to be liable,
whereas in a criminal trial such a person is said to be guilty. The accused in both pro-
cesses, though, is called a defendant.

In a criminal trial, a prosecutor (for example, a public prosecutor or district attor-
ney) from the local governing unit (county) represents the public on behalf of the state.
If a federal crime is involved, an attorney from the Department of Justice, a division of
the federal government, represents the public. Although government can be a party in
either a civil or criminal matter, only the government can prosecute a criminal action,
because crimes—although usually committed against private persons—are prosecuted as
public offenses against all society. Procedures differ substantially in criminal actions from
those used in civil actions. The focus of this chapter is on the civil court system, although
we make some references to the criminal system. (See Chapter 6 for a more complete
discussion of criminal law and criminal procedure.)

Most court proceedings and court records are open to public scrutiny, thereby assur-
ing us that no secret kangaroo court sessions take place. Court TV broadcasts trials of
high interest to national, and sometimes worldwide, audiences. However, public atten-
dance at a trial can be restricted or barred for security reasons. Sometimes one or both
parties request privacy, and the court will agree when there is an overriding reason for
the public to be excluded from hearing the details of the dispute or seeing witnesses

*The term persons, for most situations in law, also includes artificial persons, such as government bodies and
business entities including corporations.
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kangaroo court
A farce trial—one
that lacks proper
procedure and fair-
ness and where the
outcome is predeter-
mined. Origin of the
term is thought to be
the bizarre appear-
ance of the animal
after which it is
named.

appeal

Formal request to a
higher court to review
any action of a lower
court.

LEGAL,\FOCUS+CASE

The attorney general of Maryland filed a civil suit
against Cottman Transmissions Systems, Inc., related
to allegations of fraudulent activities. Cottman
was accused of removing automobile transmissions
for inspection and maintenance when this costly
action was unnecessary. The attorney general distrib-
uted news releases elaborating on the charges

CHAPTER 3 The Court System 93

whose privacy ought to be protected. Even if the proceeding is closed to the public,
a verbatim transcript of the trial is prepared so reviewing courts may know precisely
what was said and by whom. Moreover, the press follows important and interesting cases
and often has an investigative posture when dealing with government, including courts.

against Cottman. When the attorney general
made additional claims, Cottman asked the court
to close the courtroom except for parties directly
involved in the proceeding. Did the court agree
to do this?

Maryland v. Cottman Transmissions, Inc., 75 Md.App. 647, 542
A.2d 859 (Md., 1988).

Initially, yes. Cottman’s counsel convinced the trial court judge that the press releases
harmed their client’s ability to obtain a fair trial, and so the public was barred. Before
trial began, however, a higher court overruled this decision. A request for a closed pro-
ceeding is most likely to be favorably considered in domestic and family relations
matters.’

Restricting access to civil law proceedings is unusual and restricting access to crimi-
nal law proceedings is rare. The possibility of secret trials resulting in loss of individual
liberty through a jail sentence is an abomination in our democracy. Equally disturbing
would be the secret exoneration of a favored celebrity or public figure. Criminal proceed-
ings may be conducted in private only in extraordinary situations that are demonstrated
to, and then justified by, the trial court judge.*

An exception to the openness in most court cases is the juvenile court proceeding,
which is conducted privately in most states to protect youthful offenders. The media typ-
ically cooperates with the juvenile courts by not publicizing the names of juveniles ac-
cused of status offenses (for example, truancy and running away) and even conduct
considered criminal when committed by adults.

As the Industrial Revolution progressed and spread across the country, bringing in-
creasing opportunities for mischief by juveniles in cities, the states began adopting laws
protecting minors (under age 18) from the adult criminal system. Reconsideration of the
special status for minors appears to be taking place. Many believe that people reach ma-
turity at an age younger than 18, at least for purposes of criminal law. The states are
increasingly willing to treat children aged 16, 14, and even younger as adults by trying
and sentencing them similarly to adult criminals.

WHAT IS AN APPELLATE COURT?

appellate court
Court that reviews
decisions of prior
courts for substantive
and procedural
correctness.

Within a specified time following the trial court’s final determination (a judgment), the
losing party can appeal, which is a formal request to a higher court to review the trial
judge’s ruling. These review courts are called appellate courts. Consisting of three or
more judges, called justices, these courts review decisions of trial court judges for sub-
stantive and procedural correctness. In civil cases, there is no automatic right to have
the state’s highest court consider an appeal. In criminal cases resulting in the death pen-
alty, the right to an appellate review by the state’s highest court is guaranteed. This is a
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safeguard against imposing an irreversible penalty without thorough review of all aspects
of the conviction. Lawyers research the written opinions of appellate courts to determine
what law should be applied in the trial courts to the problem facing their clients. This is
one example of how trial courts depend on attorneys.

The appellate court works from a verbatim record (court transcript) of what was
said and what evidence was accepted in the lower court. Appellate courts do not listen
to witnesses, accept new evidence,* make new determinations of fact, or utilize a jury.
Instead, the court receives written briefs, prepared by lawyers, that contain legal argu-

briefs . .

eritten arguments ments as to how the law was correctly or incorrectly stated or applied to the facts as
addressed to the presented to the trial court. This is an example of how appellate courts rely on attorneys.
appellate court. The appellate court accepts as true the facts found by the trial court, which considered

all the testimony of all witnesses along with all other evidence and, upon so doing, deci-
des whether rules of substantive and procedural law were properly applied by the trial
judge. However, appellate judges may also weigh, or evaluate, the factual evidence as pre-
sented in the trial court and then decide whether, as a matter of law, the facts presented
were sufficient to justify the judgment.

If the appellate court justices conclude that the trial court erroneously applied or in-
terpreted the law, it may modify or reverse the judgment or decision, and either enter a
new judgment or remand (return) the case to the trial court for a new trial or other pro-
ceedings in compliance with the appellate court’s instructions. In other words, the trial
court is instructed to “do it right this time.” Merely finding an error at the trial court
level is not sufficient to overturn the trial court’s judgment. If an error is minor, it is
believed unlikely to have affected the case outcome. The error found must be serious,
requiring correction by the appellate court in order to avoid a miscarriage of justice.
Therefore, it can be concluded that when a reversal occurs, the trial court judge is
deemed to have made a serious error in one or more legal rulings.

In the previously discussed Cottman case, the trial court judge’s decision to ban the
press was appealed and reversed even before the trial took place. The Maryland appellate
court stated:

To close a court to public scrutiny of the proceedings is to shut off the light of the law.
How else will the citizenry learn of the happenings in the courts—their government’s
third branch—except through access to the courts by the people themselves or through
reports supplied by the media? A ... corporate entity involved as a party to a civil case
is entitled to a fair trial, not a private one.”

Relative to the number of cases heard in trial court, few cases are appealed. The cost to
appeal can be prohibitive in time, money, and peace of mind. Although losing parties
may not be pleased with the outcome of a trial, they nonetheless have had their “day in
court.”

Thus, to win a corrective action by an appellate court, the appellant or petitioner,
the party who appeals the case to a higher court, must show that an error by the court
prejudiced the appellant’s cause. The appellee or respondent, the party against whom the
appeal is brought, will contend that no error was made, or that any error did not affect
the outcome of the trial. Clearly, the trial is the crucial, potent, and final source of justice
for most persons involved in litigation.

*Examples of evidence are testimony of witnesses, photographs, documents, handwriting samples, dented
fenders, and so on. In weighing the believability of testimony evidence, the finder of fact also considers the
demeanor, eye contact, dress, and mannerisms of a witness.
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WHAT IS JURISDICTION?

To understand courts, we must understand the concept of jurisdiction. The power to

#‘;2;2:;::‘:;' acourt  Speak the law is the broad meaning of the term jurisdiction. It refers to the geographic
G ieYal contro- area within which a court has the right and power to operate (that is, “speak”). It also
versy and to award refers to the persons over whom and the subject matter about which a court has the
appropriate relief. right and power to make decisions that are legally binding. Obviously, the term is used

many ways, but always in relation to the right and power of the courts to act. Jurisdic-
tion is about (1) political boundaries (states, federal government, territories, foreign
countries, and so on), (2) the type of dispute and dollar amount involved, and (3) per-
sons and property. In other words, jurisdiction is about a plaintiff choosing the right
place to sue and choosing the right court in that place, and about compliance with rules
of fairness governing when a person must appear in court to defend his liberty or

property.

Political Boundaries of State and Federal Courts

Government power begins and ends at geographical boundaries. It is clear to most
that the courts of one sovereign power ordinarily have no authority over someone pres-
ent in another sovereign power, absent extraordinary reason. The United States is,
however, a country with shared political boundaries, and the states are not entirely sov-
ereign. Federalism exists in the U.S. court system as well as in the executive and legisla-
tive branches of government. Simply put, we have both federal and state court systems.
There are 51 court systems—one for each of the 50 states and for the federal govern-
ment.* They have much in common and are interrelated, but each is still an independent

system.
Interestingly, a party seeking judicial resolution of a dispute often may have the
concurrent choice of which court system, federal or state, he wishes to use. When both a federal court
jurisdiction and a state court have the power to hear a case, they have concurrent jurisdiction.

The power of more
than one court to
hear a case.

Which court, federal or state or both, has power or authority over a given matter is a
question of jurisdiction, as provided for in the constitutions and statutes of the federal
government and of the respective states.

LEGAL,\FOCUS+PROBLEM

While walking along a busy street in Tallahassee, of Oklahoma. Desiring compensation for his inju-
Florida, Jorge Cepada, a citizen of Florida, was ries, Cepada intends to sue Alexander in the con-
struck by a crate that flew off a move-yourself venient Florida courts. May he do so? Could he
rental driven by Laura Alexander, a new resident instead sue in a federal court?

When Alexander allegedly injured Cepada in Florida, the Florida state courts and the
U.S. District Court had concurrent jurisdiction. An injured victim has the right to use
the courts of the state where harm occurs. A plaintiff also generally has the right to bring
suit in the courts of the state in which he is a resident.

*Federal courts include courts for the District of Columbia and the U.S. Territories, Puerto Rico, Virgin
Islands, Canal Zone, Guam, and the Northern Mariana Islands.
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subject matter
jurisdiction

The power of a court
to hear and decide
cases of the general
type to which the
subject in question
belongs.

limited
jurisdiction
Limitation on a court
as to the types of
cases it can hear and
decide.

general
jurisdiction
Authorization of a
court to hear and
decide virtually any
type of case occurring
within the political
boundaries of the
geographical area in
which it is located.

venue

The local place, with-
in the geographical
boundaries of a larger
jurisdiction, where a
case is generally most
appropriately tried.

motion for
change of venue
Request to a judge
by counsel to transfer
the trial to a different
geographic location
within the jurisdiction
of the court.

The Legal System and Basic Principles of Law

A right may also exist to use a federal court when the parties to a dispute are each
citizens of different states. When such diversity of citizenship exists, a plaintiff may file
an action in federal court if the claimed damages exceed $75,000. The party could also
choose to file in a state court. The federal basis for jurisdiction in this example is called
diversity of citizenship (discussed further later in this chapter). In diversity of citizenship
cases, the federal court applies the substantive law of the state in which it sits, such as
the state’s law of negligence. Different procedural rules apply in federal civil courts than
in state courts, and attorneys may seize upon advantages sometimes available in this re-
gard. Note that diversity jurisdiction allows persons to use the federal courts when their
claims are based on state law. Claims based on federal law may be filed in a federal court
without the need for diversity jurisdiction.

Jurisdiction over Subject Matter

Subject matter jurisdiction determines which types of cases a court can hear. Probate
courts—courts that handle only wills and estate matters—are examples of courts of
limited jurisdiction, meaning courts authorized to hear limited types of cases. A court
of general jurisdiction is a court that can hear and decide almost any type of case.

The subject matter jurisdiction of a court is usually defined in the constitutional or
statutory law that creates the court. This creating law may refer to the type of case, its
seriousness as reflected by the amount of money requested by the person bringing the
lawsuit, or the type of relief requested of the court. For example, a court may be able to
hear only cases where the damages requested are $50,000 or less, or when the court is
asked to compel a person to do or not do something (an equitable remedy).

In criminal matters, the seriousness of a crime often determines which court hears a
case. For example, a murder trial is held in the trial court of general jurisdiction rather
than one of limited jurisdiction. Whether the proceeding is a trial or an appeal is perhaps
the most obvious subject matter limitation on jurisdiction.

Venue The proper place for a trial that otherwise has appropriate subject matter juris-
diction for either a civil or criminal case is called its venue (French: “to come”). Venue is
the local place, within the geographical boundaries of a larger political jurisdiction, where
a case is most appropriately tried. Proper venue reflects a policy of closeness—that is, a
court trying a suit should be close to where the incident leading to the suit occurred or
close to where the defendant resides.

All things being equal, the following are typical of state venue rules:

o In divorce cases, proper venue is the county of the family residence.

o In automobile accident cases, proper venue is the county where the accident oc-
curred or where the defendant resides.

o In breach of contract cases, proper venue is where the contract was made, or where
it was breached, or where the defendant lives.

o In criminal cases, proper venue is the county in which the crime occurred or where
the defendant was apprehended.

All things are not equal, however, when a significant event occurs that makes a different
venue more likely to produce a just result. For example, excessive publicity in the county
where a crime occurred may unreasonably prejudice an accused person’s right to a fair
trial. Under such circumstances, courts will grant a motion for change of venue and
order that the case be tried in a more appropriate place.
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It is difficult to predict what will catch the attention
of the nation, but the disappearance of attractive,
pregnant Laci Peterson on Christmas Eve in
Modesto, California, in 2002 did just that. A con-
cerned and curious nation kept track of her hand-
some husband, Scott Peterson, and the community
of Modesto mobilized in the search for Laci. After

CHAPTER 3 The Court System

Bay, Scott was charged with two counts of
murder. Scott Peterson’s attorneys requested
that the trial be moved from Stanislaus County,
claiming that news coverage of the murder made
a fair trial in the local courts impossible. Prose-
cutors countered that as the media coverage was
national the local courts were as likely to be

the bodies of Laci and her unborn child were
discovered four months later in the San Francisco

unbiased as anywhere in the state. What did the
trial court rule?

Citing the extraordinary media coverage locally, as well as nationally, the court agreed
with the defense and granted the motion for a change of venue. “Despite the court’s
best efforts, the nature and extent of the publicity this case has received has rendered
Stanislaus County an inappropriate venue.” The defense victory was not complete, how-
ever, as the court transferred the case to the Northern California County of San Mateo
rather than Los Angeles as requested by the defense.®

Jurisdiction over Persons and Property

In our earlier example, if Laura Alexander can be served with a summons—an order in-
forming her that a lawsuit has been filed against her—within the boundaries of Florida,
the Florida state court has the power and right to hear the case. Under such circumstances,
Jorge Cepada’s Florida court would have in personam jurisdiction over Alexander,
meaning power over her. The most common means of obtaining in personam jurisdic-
tion in a civil case is by personal service of a summons and complaint on the defendant
who is within the boundaries of the state in which the suit is commenced.

in personam
jurisdiction

The power of a court
over a person.

LEGAL,\FOCUS—+PROBLEM

Cepada still sue Alexander in Florida, or must he
now sue in Oklahoma?

Assume the address given to Cepada by Alexander
shows her new home is in Oklahoma, and by the
time the suit is filed, she lives in Oklahoma. Can

Clearly, if the process server (a person in the business of serving summons upon defen-
dants) can find Alexander within Florida, Cepada can sue in the Florida court. But, if
Alexander had returned to Oklahoma before Cepada engaged the services of a lawyer
and began litigation, the question is whether or not the Florida court could obtain
jurisdiction over an Oklahoma citizen who never returns to Florida. The answer is
yes, because Florida, like all states, has a long-arm statute and because it would be
“fair” to Alexander, under due process rules, to hear the case in Florida.

Two requirements must be met before a plaintiff can obtain jurisdiction over an out-
of-state defendant. First, the state must have a statute that authorizes it to get jurisdiction
under the particular circumstances. Second, the Constitution requires that the basis for
jurisdiction satisfy procedural due process. Is it fair to require the defendant to come to
the state to defend the lawsuit? “A three-pronged test has emerged for determining
whether the exercise of specific personal jurisdiction over a non-resident defendant is

long-arm statute
A state law authoriz-
ing a court to hear
cases brought against
nonresidents under
specified
circumstances.
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98 UNIT 1 The Legal System and Basic Principles of Law

appropriate: (1) the defendant must have sufficient “minimum contacts” with the forum
state, (2) the claim asserted against the defendant must arise out of those contacts, and
(3) the exercise of jurisdiction must be reasonable.””’

Long-arm statutes subject nonresident defendants to local jurisdiction for wrongful
activities they engage in while physically within a state even if they have left the state
before they are sued. Long-arm statutes also can be used to obtain jurisdiction over
some activities of a defendant that occur outside the state but that caused harm within
the state. If a person drives a motor vehicle within a state, she is deemed to give her
agreement to appear and answer for any harm she causes while driving in that state
(called implied consent). Cepada won’t even be required to hire a process server in
Oklahoma, although that would be permissible; service of the summons by registered
mail to Alexander’s home would typically be adequate. Defendants also give implied con-
sent to jurisdiction of states in which they do business. Thus, consumers in Florida can
use their local courts to sue out-of-state companies who do business in their state. When
defendants are not subject to long-arm statutes, plaintiffs can always sue a defendant
in the state of the defendant’s residence.

Although in personam jurisdiction is the most common way to get jurisdiction over
a defendant, sometimes a dispute involves ownership or title to property. In these cases,

j!:r’i':g;ction plaintiffs will seek in rem jurisdiction (Latin: “against a thing”). In rem jurisdiction em-
The power of a court ~ Powers courts to declare rights against the world rather than just the named defendant(s).
to declare rights If the legal question involves ownership of real property located in Washington, for
against the world example, the appropriate court to hear the case would be the trial court where the prop-
rather than solely erty is located in Washington. Parties known to the plaintiff, who have an interest in the

against the named

defendant(s). property, have a due process right to receive fair notice of any proceeding based on in

rem jurisdiction, as well as a right to participate in the case.

Jurisdiction and the Internet

The Internet is just one of the relatively new technologies to challenge settled concepts of
law. The challenge comes from the sheer number and variety of exchanges and transactions
on the Internet involving people from different places who do not know one another. An
Internet transaction seems local to each party, but it may even be international. The
dilemma posed by the Internet to jurisdiction is easy to understand. Any consumers or par-
ties considered aggrieved would prefer to sue where they reside. The parties with whom
they have disputes could be anywhere in the world. A long list of possible disputes can arise,
including consumer contracts (an unsatisfactory purchase), an intellectual property dispute
(someone using a company’s trade name), or a website’s disparaging a name or product.

LEGAL\\FOCUS+CASE

Although the law is not settled as to what Internet scale,” on which the constitutionality of the ex-
activities are sufficient to confer jurisdiction, this ercise of personal jurisdiction is directly propor-
list, found in the case of Morantz, Inc., v. Hang & tional to the level of commercial interactivity on
Shine Ultrasonics, Inc., is helpful. a corporation’s Web site.

e [A] Web site targeted at a particular jurisdiction
is likely to give rise to personal jurisdiction.

e Court[s] will consider the quality and quantity of
contacts with the plaintiff’s jurisdiction to which
the Internet site has given rise in determining
whether personal jurisdiction may be exercised.®

¢ [A] mere presence on the World Wide Web does
not establish the minimum contacts necessary to
subject a corporation to personal jurisdiction on
a worldwide basis.

e [T]lhe minimum contacts analysis in cases involv-
ing the Internet is conducted on a “sliding
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Most courts have followed the case of Zippo Manufacturing and categorized Internet
contacts in three ways.

1. Passive websites: “A passive website that does little more than make information
available to those who are interested in it is not grounds for the exercise of personal
jurisdiction.”

2. Interactive websites: “In these cases, the exercise of jurisdiction is determined by
examining the level of interactivity and commercial nature of the exchange of infor-
mation that occurs on the website.”

3. Commercial websites: “If the defendant enters into contracts with residents of a
foreign jurisdiction that involve the knowing and repeated transmission of com-
puter files over the Internet, personal jurisdiction is proper.””

HOW ARE STATE COURT SYSTEMS ORGANIZED?

The typical state court system consists of both trial and appellate courts. Consider the
typical state court system shown in Exhibit 3.1. It has three main levels: (1) trial courts
of general or limited jurisdiction, (2) intermediate appellate courts, and (3) the highest
court (usually named the supreme court). Although most state court systems provide

EXHIBIT 3.1 A Typical State Court System

State Supreme Court
Highest state court. Some states call it the court of appeals, supreme
judicial court, or supreme court of appeals.

Intermediate Appellate Courts

Not all states have intermediate appellate courts.

Probate Court* Superior Court Domestic Relations Court* Municipal Court*
This court handles wills, Highest state trial court with Some states call it family In some states, municipal
administration of estates, and general jurisdiction. Some court or juvenile court. justices or magistrates hear
guardianship of minors and states call it circuit court, less important cases.
others. Some states call it district court, court of
surrogate court or orphans' common pleas, or (in New
court. York) supreme court.
* e ————————————————
County Court* Justice of the Peace Court
This court has limited Lowest state court. Limited
jurisdiction in civil and jurisdiction in civil and
criminal cases. Some states — criminal cases. Some states
call it common pleas court or call it police magistrate court.
district court. Some states do not have this
court.

* Courts of limited jurisdiction, such as probate, domestic relations, municipal, or county courts, may be separate courts or may be part
of a trial court of general jurisdiction.
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two levels of appeal, some states have but one appellate court.* Also, unfortunately, titles
of state courts are not uniform; names of courts in one state frequently apply to quite
different courts in another state. Confusion can be avoided by focusing on the function
a court performs: trial or appellate.

The typical state will have a trial court of general jurisdiction, often called the super-
ior court. That court may hear money matters with unlimited dollar limits and serious
criminal matters. Most states have courts with limited subject matter jurisdiction, often
called special inferior trial courts or minor judiciary courts. A small claims court, dis-
cussed shortly, is an example of an inferior trial court of limited jurisdiction. Small
claims courts hear claims involving relatively small dollar amounts. A domestic relations
court, which handles only divorce actions and child custody cases, is another example of
a court of limited jurisdiction. Local municipal courts handling, for example, misdemea-
nors and civil cases of modest dollar amounts are also courts of limited jurisdiction.

LAW\\AROUND\\THE \WORLD

The Court System in South Korea Other courts exercise specialized functions with
the Patent Court positioned on the same level
with the High Courts and the Family Court and
the Administrative Court positioned on the same
level with the District Courts.

The District Court and Family Court may
establish a Branch Court and/or a Municipal
Court and registration office if additional support
is necessary to carry out their task. The Branch
Court of both the District Court and the Family
Court may be established under one roof.

There are also special courts as the martial
courts. The difference between martial courts
and non-martial courts is that military officers
who are not qualified as judges hear cases in

Courts in South Korea:

“The Courts are provided with the power to
judge all legal disputes unless otherwise provided
in the Constitution. The exceptions are found
where the Constitution vests the power to judge
some constitutional issues with the Constitutional
Court and vests the power to examine the qualifi-
cations and/or to take disciplinary measures against
the lawmakers in the National Assembly.

The courts shall also exercise the power to
administer and supervise extrajudicial matters
such as registrations, family registrations, deposits,
and the duties of the marshals. There are six types
of courts in Korea, which are the Supreme Court, } i )
the High Courts, the District Courts, the Patent martial courts, whereas in non-martial courts only

Court, the Family Court, and the Administrative Judges m.ay adjudicate a case. HOW‘?VE“ even in
Court military trials, the Supreme Court has final appellate

jurisdiction.”

The District Courts, the High Courts, and the ;
- http://www.ncsconline.org/

Supreme Court form the basic three-tier system.

What Are Small Claims Courts?

Court procedures are devised to handle a great variety of legal problems ranging from
the most complex to the simplest. Not surprisingly, the usual manner of handling legal
matters is inefficient for small or simple cases. If you have a legal claim for $2,000 worth
of minor damage to your automobile in an accident, the cost of hiring an attorney to
help you recover that amount through court action would no doubt exceed your
hoped-for recovery.

*States with only one appellate court are Delaware, Maine, Montana, Nevada, New Hampshire, North Dakota,
Rhode Island, South Dakota, Vermont, West Virginia, and Wyoming.
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small claims
court

A court with jurisdic-
tion to decide civil
controversies of a
relatively minor
nature.

trial de novo

A new trial that takes
place as if the first
trial had not
occurred.
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To promote peaceful resolution of disputes for which a conventional lawsuit is pro-
hibitively expensive, states have created a special trial court, called the small claims
court. Jurisdiction of this court is usually limited to disputes involving damages worth
small sums of money. They are often referred to as the people’s court, because an aver-
age adult with limited formal education may obtain resolution of minor civil legal dis-
putes in a speedy, informal, and user-friendly forum.

The small claims court may be a separate court or a designated subdivision of another
court. Because they are the creation of each state, particulars vary widely. The maximum
amount of recoverable damages ranges from $1,500 to $25,000, depending on the state; the
most common maximums are between $5,000 and $10,000. State legislatures frequently
change the dollar limits of these courts in inflationary times to continue to provide inex-
pensive access to the courts for civil matters involving modest amounts of money.

The purpose of the small claims court is the same as any other trial court: to deter-
mine facts and apply the law. However, the dynamics of the small claims court are more
relaxed, proceedings are usually faster, and procedures to use the court are less complicated
than those found in other courts. This is not to say it is uncomplicated or that the small
claims court is a social gathering—only that it is less intimidating to the average litigant.

Most small claims cases involve disputes over money, although some are concerned
with matters such as eviction from residential rentals. Divorce actions, criminal matters,
and civil cases involving in rem jurisdiction are examples of cases not accepted in small
claims court. The procedural rules differ from those of traditional trial courts. Legal
documents are kept to a minimum; often, the only formal document required of the
plaintiff is a simple preprinted form with boxes for checking. There are no formal rules
of evidence and no juries. In the interests of economy and simplicity, most states do not
permit attorneys-at-law to represent litigants in small claims court. Corporations are
artificial, legal persons, and so when they use small claims courts to collect debts they
must be represented by employees. Most states will not allow attorneys to appear for
litigants even in such corporate situations unless the attorney-at-law is the sole share-
holder or an officeholder of the corporation.

Each party explains the dispute, calling on witnesses for corroboration or for addi-
tional facts. Each party also presents any supporting documents or other physical evi-
dence. The judge may ask questions and then, without any elaborate commentary or
research, decide the case. Sometimes the judge will rule at the conclusion of the trial,
but often the judge will inform the parties of his decision later by mail. In some states,
parties can appeal the case, but in many situations, the small claims court plaintiff does
not have that right—use of a small claims court is deemed a waiver of the right to a jury
and to appeal. The defendant, however, generally retains a right to a trial de novo
(de novo means “new” and the term means a right to a completely new trial hearing*)."°

Small claims courts help “the little people” get their “day in court” without the de-
lays and costs that accompany use of traditional courts. However, because business firms
often have a substantial number of small claims, they appear most frequently as plaintiffs
in small claims court actions.

Various television programs such as Judge Judy popularize small claims courts.
Technically, these proceedings are arbitrations (a private third party is selected by the

*The defendant, unlike the plaintiff, did not choose the small claims court forum and usually is not deemed to
have waived the right to an appeal. In the normal appeal, the trial record is reviewed to determine whether the
trial judge made an error. If a party has a right to a trial de novo, the prior court record is not considered
(note that small claims courts do not keep a record of transcripts), and the defendant is automatically given a
new day in court. Although the new trial occurs at a higher level court, the trial usually remains informal and
is decided by a judge without a jury.
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parties to hear and resolve the dispute) designed to look like a small claims court trial,
but they illustrate the types of disputes heard and resolved in small claims courts. What
they do not do is illustrate usual judicial behavior. The cases heard are chosen for enter-
tainment value, and the television judge’s questions and decisions are often rendered in
a sarcastic and condescending fashion.

WHAT IS THE FEDERAL COURT SYSTEM?

Like the state court system, the federal court system consists of both trial and appellate
courts. The two principal appellate courts are the U.S. Courts of Appeals and the U.S.
Supreme Court.

Federal Trial Courts

The federal government has one trial court of general jurisdiction called the U.S. District
Court. The country is divided into 94 districts. Each district consists of a number of
judges doing business in a number of different courtrooms and even in different build-
ings. How many judges are “sitting” (that is, conducting the court’s business) is related
to the population within each district. In populous areas, the districts are geographically
small; in rural areas, they are large. There is at least one U.S. District Court in every state
and territory in the United States.

U.S. District Courts conduct trials concerning federal matters, such as federal crimes
and enforcement of federal statutes. Most federal crimes involve crimes against the gov-
ernment or crimes occurring on federal property. One crime, kidnapping, is a federal
crime even though it does not occur on federal land. This federal law was passed after
the notorious kidnapping of the son of famous aviator Charles Lindbergh in 1932.
Federal jurisdiction for the crime of kidnapping is based on taking of the victim across
state or country lines, and the statute provides that the failure to release the victim
within 24 hours after seizure creates “a rebuttable presumption that such person has
been transported to interstate or foreign commerce.”""

diversity of As discussed earlier, it is possible to sue in a federal court even though the claim is

citizenship based on state law when the plaintiff and defendant are from different states or countries.
A basis of jurisdiction Diversity of citizenship jurisdiction exists when a plaintiff is a citizen of one state and the
in federal courts re- defendant is a citizen of another state, or when one party is a foreign country or a citizen

quiring that plaintiff of a foreign country and the other is a citizen of the United States. The amount of claimed
and defendant be in-

el e damages in a diversity of citizenship case must be at least $75,000.'* In settling such con-
controversy, that they ~ troversies, the particular U.S. District Court involved applies federal procedural law (which
be citizens of differ- involves the manner in which rights and duties are to be enforced) and the substantive law
ent states, and thata  (which involves the defining of rights and duties) of the appropriate state, usually the state
minimum of $75,000  ywhere the court is located. When a federal court hears a case because of diversity jurisdic-
be sought in . le of urisdicti ists b 1 uld al

damages. tion, an example of concurrent jurisdiction exists because at least one state court would also

have had the power to hear the case, if the plaintiff had chosen to file the case there.

LEGAL,\FOCUS—+PROBLEM

s | Jorge Cepada, a resident of Florida, wishes to sue page 95). If the amount of damages requested

' L/ Laura Alexander, an Oklahoma resident, to collect exceeds $75,000, Cepada can sue in a U.S. District
damages for injuries and losses arising from the  Court sitting in either Florida or Oklahoma. Can he
motor vehicle accident that occurred in Florida (see  alternatively file the case in a state court?
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Yes, as noted earlier, he can. Because the accident occurred in Florida, the most convenient
state court would be Florida’s. Using a long-arm statute, he could get jurisdiction over
Alexander through the mail. Cepada could also file the lawsuit in Oklahoma, Alexander’s
resident state, and obtain jurisdiction there. This accident provides an example of a
legal dispute in which concurrent jurisdiction exists.

When cases can be tried only in federal courts or only in state courts, exclusive

jetf:;!:::lsilc‘;?on jurisdiction exists. A person filing for a discharge in bankruptcy, which is a constitu-
The sole power a tional legal right that releases one from the duty to pay one’s debts, can file the petition
court has over the (a petition is the appropriate filing to institute a bankruptcy proceeding) only in a federal
particular subject court. States also have exclusive jurisdiction in certain subject matter areas—for example,

matter of a case. in divorces and adoptions. The concepts of concurrent and exclusive jurisdiction are

illustrated in Exhibit 3.2.

Federal Appellate Courts

U.S. Courts of Appeals The U.S. Courts of Appeals review the decisions of the U.S.
District Courts located within their respective circuits. The country is divided into 13
circuits, or geographical areas, each with a U.S. Court of Appeals. The number of judges,
courtroom-building locations, and geographic size of the circuits vary greatly.* As with
state appellate courts, the U.S. Courts of Appeals review cases brought to the court’s

EXHIBIT 3.2
Exclusive and Concur-
rent Jurisdiction
Exclusive Federal
Jurisdiction
Cases involving federal crimes and federal civil
laws on antitrust, bankruptcy, patents,
copyrights, trademarks, admiralty, and other
specified matters

Concurrent Federal and
State Jurisdiction
Some federal matters;
diversity-of-citizenship cases

Exclusive State Jurisdiction
All mattters not subject to federal jurisdiction

*The Washington, D.C,, circuit is the smallest circuit in geographical size and is responsible only for the
nation’s capital. The largest geographical circuit is the ninth (Alaska, Arizona, California, Guam, Hawaii,
Idaho, Montana, Oregon, Nevada, the Northern Mariana Islands, and Washington). The number of judges
per circuit ranges from six sitting circuit court judges in the first circuit (Maine, Massachusetts, New
Hampshire, Puerto Rico, and Rhode Island) to 28 authorized judges in the ninth circuit.
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attention by parties contending that the federal trial judge made an error of law. The
federal system also has a U.S. Court of Appeals for the federal circuit, which has nation-
wide jurisdiction to hear appeals from all district courts in patent cases, as well as certain
claims against the federal government. This court also hears appeals from specialized
courts (for example, the U.S. Claims Court and the U.S. Court of International Trade)
and claims arising from decisions of federal administrative agencies.

U.S. Supreme Court The highest level of the federal court system is the U.S. Supreme
Court. Under the U.S. Constitution, there is but one such court. The court consists of
nine justices.T It has original, or trial, jurisdiction in rare instances. Most often, it acts
as the court of final appeal for federal courts of appeals and, in less frequent situations,
the highest state appellate courts when they have decided cases on the basis of federal law.

Many cases compete for the attention of the U.S. Supreme Court. The selection pro-
cess is accomplished by the rule of four, which means that the case is selected to be heard
if four of the nine justices so choose. When the Court selects a case for review, it issues
an order (writ of certiorari) to the court of appeals, or highest state court, requesting the
record of the case. A writ of certiorari (Latin: “to be informed of”) is an order by which

writ of certiorari C o . . .
the U.S. Supreme Court exercises its discretionary power to decide which lower court cases

A procedural docu-

ment whereby an it will hear. To be among these cases, an important federal question must be raised, such as
appellate court exer- one involving a constitutional issue (for example, freedom of speech). Also, any case where
cises its discretionary different lower federal courts have issued conflicting rulings on the same issue would be

power to accept
jurisdiction of a
pending case.

one the Court would seriously consider hearing. When the Supreme Court declines review
of a case, the practical effect is an agreement with the lower court decision, which continues
binding the parties. The Court is able to hear only a small percentage of the appeals filed
annually, and formal opinions are delivered in only about 115-130 cases."’

Exhibit 3.3 depicts the federal court structure, which, in addition to the principal
courts, includes the U.S. Court of International Trade, U.S. Claims Court, and U.S. Tax
Court. Each of these is a special jurisdiction court restricted to hearing particular types of
cases.

TRIAL PROCEEDINGS

American trial procedures are complex, Byzantine, and, often, expensive. The outcome of
even an “open and shut” case is uncertain. Meritorious cases can be lost because of
errors made in the procedures that are necessary in maneuvering a civil case through
the court process. Some litigants with a strong case may pay their opponents a sum of
money, often called “nuisance money,” to settle a case and thus avoid the cost and risk
of proceeding through a trial.

How Is a Civil Case Started?

Recall the example in which Marya Martinez was injured in a skiing accident that she
believes would not have occurred but for the carelessness of her ski instructor, Gary
Graf (page 91). If Martinez decides to sue Graf, her attorney will begin the case by filing

complaint a document called a complaint with the county clerk. The complaint briefly states the

A document stating

the facts constituting

an alleged cause of "The Constitution does not specify the number of Supreme Court justices, and since its inception the number

action. has varied. However, since 1869 the number has remained at nine. In 1937, an attempt was made by
President Franklin D. Roosevelt to “pack the court” with six additional justices who would presumably be
sympathetic to his “New Deal” reform legislation. This maneuver was vigorously opposed and rejected by
Congress.
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EXHIBIT 3.3 The U.S. Court System

Supreme Court of the United States |

Appeals from
state courts in
50 states,
from the
Supreme Court
of Puerto Rico
and the
District or
Columbia Court
of Appeals

U.S. Courts of Appeals U.S. Courts of Appeals for |

(12 Circuits) the Federal Circuit

[ I ]
U.S. Claims U.S. Court of Administrative
Court International Agencies
Trade
Merit Systems
Board
U.S. Tax Court, Board of
Court of Contract
Veterans Appeals
Appeals, and Patent/Trademark
various Boards
administrative U.S. District U.S. District Int'l Tra.de.
agencies Courts with Courts with Commission
Federal Trade federal and o fs.sde.zral etc.
Commission ~ local jurisdiction only
National Labor jurisdiction e
Relations Guam 50 States
Boa_rd . Virgin Islands 1 in District of
Immigration and Northern Mariana Columbia
Naturalization Islands
Service, etc. 1in Puerto Rico

Source: Administrative Office of the U.S. Courts.

cause of action
An existing right to
seek and to receive
judicial relief, assum-
ing the factual alle-
gations of the
plaintiff are true.

summons

A document issued
by a clerk of the court
inviting the defen-
dant to respond to

a complaint.

facts she believes justify her claim, the basis for jurisdiction of the court, and the request
for damages or other relief she seeks. Martinez is the plaintiff, and the complaint is
almost always prepared by her attorney, who is satisfied that she has a cause of action
(legally appropriate basis for suing).

County clerks maintain files, generally in alphabetical and numerical order, of every
case filed in their respective counties. These records are open to the public. A filing fee
(from $100 to $250 or more) is charged at the time of filing. When the complaint is
filed, the clerk issues a summons (prepared by the plaintiff’s attorney) by endorsing it
on behalf of the court. The summons is a notice of a lawsuit; it informs the defendant
that a lawsuit has been filed against him in the named court and that the defendant has a
prescribed time (for example, 30 days) to personally appear or respond to the complaint.
You may recall the importance of the summons in obtaining jurisdiction over the defen-
dant, as described earlier in the case involving Jorge Cepada and Laura Alexander. If the
defendant fails to respond, the plaintiff may win the case by default (forfeit), and a judg-
ment, the final decision of the court, may be awarded to the plaintiff.

Martinez’s attorney will arrange with a process server or a local official, such as a
sheriff, to have a copy of the summons and complaint personally served on the defen-
dant, Gary Graf, to obtain in personam jurisdiction. As discussed earlier, a process server
is in the business of serving legal documents on defendants or plaintiffs and witnesses. If
Graf cannot be found, or if he evades service of the process, he may nonetheless be
served by alternative methods such as “constructive service” through a notification to
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process server

A person who serves
(delivers) a copy of
the summons and
complaint, or other
legal document, up-
on a party or witness
at the request of the
opposing party to civil
litigation.

answer
A document contain-
ing a defendant’s
denials, admissions,
or allegations of fact
in response to a
complaint.

The Legal System and Basic Principles of Law

the defendant by mail and the publication of a summons in a local newspaper. Serving a
copy of the summons and complaint (or publication of summons) gives Graf notice that
he has been sued and gives the proper court jurisdiction (or power) over his person to
decide the controversy. The court, of course, must also be the appropriate forum (have
jurisdiction) over the subject matter and type of dispute involved.

Upon receipt of the summons and complaint, Graf would typically hire a lawyer
to represent him to uphold his interests. Graf’s lawyer would file a responsive pleading,
called an answer, with the county clerk and mail a copy to the plaintiff’s lawyer. The
answer is a document containing a defendant’s denial and personal allegations of fact.
In the answer, Graf may admit to any parts of the complaint that he believes are true
and deny the rest. The complaint and answer together are called the pleadings.

Instead of an answer, Graf’s attorney might be able to file another type of responsive
document, asking for a dismissal of the complaint. This is called a demurrer or motion
to dismiss and is used when the complaint, even if true, is legally insufficient to justify an
answer. A motion is a formal request to a court for some action by the judge. The demur-
rer or motion to dismiss is often called a “so what” motion, as its legal effect is to say that
even if all of the plaintiff’s allegations are true, no legal duty was breached by the defen-
dant. To provide an example of a motion to dismiss, let us consider an illustrative dispute.

MORALS \AND\ ETHICS

Plaintiff Archibald Cantwell alleged in his complaint
that the defendant professor “wrongfully, viciously,
and wantonly pointed at and called on the plaintiff,

anguish.” Did Cantwell state a cause of action in
his complaint? Was the professor’s conduct lawful?
If so, was it also morally justified?

while in class, causing great and severe mental

pleadings

The complaint of the
plaintiff and answer
of the defendant in

a lawsuit.

demurrer or
motion to dismiss
A motion filed by

a defendant in re-
s